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THE ECLA WHITE PAPER’S CONTRIBUTORS

Introduction

An Introductory Chapter
By Philippe Coen
President of the European Company Lawyers Association (ECLA), Paris, France
Co-editor
“By being sharp and accurate,
you will forcefully gain the attention of the
inattentive ones
via their eyes and their ears ”
(Robert Bresson, Notes on cinematography)

ECLA is a unique forum to share ideas across Europe and beyond on the present and the future of a still most unknown profession:
the company lawyers’ profession. ECLA currently covers 20 countries (gathering 43,000 practioners) via each country’s main national
company lawyers association. A majority of ECLA members are National Bar associations, which is somehow difficult to picture when
you work in a country as I do (France) where company lawyers are far from being welcome as a full part of the legal profession belonging
to a bar. Such a schism is most detrimental to the efficiency of the economy and to the legal profession by large.
It’s a unique chance and privilege to be able to gather in one same White Paper hand book with more than half a hundred
contributions originating from over 27 countries across 3 continents covering a topic almost undealt with by books, legal studies or
comparative law researches.
When including this project with the suggested title “European Company lawyers: independent by design” as one of the key drivers
of my 2012 election campaign’s program when running for the ECLA presidency in Berlin back in November 2012, it was difficult to be
sure what the reaction to the project would be nor to evaluate how much contributors would be willing to draw the lines of such a
sensitive and complex notion as the independency of company lawyers.
After the celebration of the 30 th anniversary of ECLA in 2013, it was obvious that the project to launch the drafting of the ECLA White
Paper became a task to be undertaken and was much echoed during our event.
The Title “Company lawyers: independent by design” came as an obvious choice at the time of the proposal to the European
association. It has the advantage to name what is in it, to summarize our thesis and to raise interest while being directly inspired and
referring to the data protection law concept of “Privacy by design”. Between privacy and independency, there is a clear link which is
linked with the consciousness of the topic and of the professionals at stake. The “by design” concept is close to the DNA concept and the
consubstantiality. When co editing this collective book with Pr. Christophe Roquilly we meant to neither censor nor ban anyone,
especially not on a subject titled with the ‘independency’ adverb. Unsurprisingly no contributor came out with second thoughts about
the obviousness of the theory that Company Lawyers are actually independent by design and because of their professional
consciousness.
As a reminder, ECLA was set up because of the AM&S ruling which was then confirmed with the Akzo case.
The European Court of Justice (ECJ) in 2010 in the Akzo case confirmed the two cumulative conditions established in its
AM & S
Europe case (1982) that should be met for legal professional privilege to apply at an EU level:
a) the exchange with the lawyer must be connected to “ the client’s rights of defence ” (i.e., it must be a communication made for the
purposes and in the interests of the client’s rights of defence); and
b) the exchange must emanate from “ independent lawyers.”
With regard to the requirement of independence, the ECJ defines this as “ the absence of any employment relationship between the lawyer
and his client.” The company lawyer’s economic dependence and close ties with the company (i.e., its employer), puts him in a different
position to that of the external lawyer according to the ECJ. The ECJ’s rationale, following Advocate General Kokott’s opinion of 29 April
2010, is that regardless of a company lawyer being registered with a Bar or Law Society and the professional ethic obligations that he is
subject to, his position as an employee of the company (and not as an independent lawyer) does not allow him to ignore the commercial
strategies pursued by his client, thereby, affecting his ability to exercise professional independence. On this basis, communications
between commercial managers and their company lawyers should not be subject to legal professional privilege.
The company lawyers’ community is continuously willing to remedy the misconception anchored via this EU case law construction
to the sole benefit of the wide investigation prerogatives of the EU authorities. The situation has created a legal uncertainty across Europe
and this White Paper is meant to alert the opinion and the judicial and institutional authorities about the danger to maintain case law as
it stands. This White Paper further calls for a drastic rethinking of the way the legal function should be viewed and considered
nowadays in a globalized system where more than ever, the economy needs strong companies and companies cannot survive strongly
without a valued and forceful legal function, caring for the compliance and citizenship of the company with a high level of ethics within:
the legal department independently minded while remaining a management business partner and close advisor.
The mapping of the White Paper starts with this introduction which includes an open letter to a skeptical mind to whom we urge to
read the following chapters starting with the ‘ Diversity and Complexity of Company Lawyers Missions: Intellectual independence as a
Mindset’ (Chapter 1), then we do need to assert the concept of the
‘Intellectual Independence: Compatible with an Employment
Contract’ (Chapter 2). Such a compatibility calls for studies about one of the core of the company lawyer’s role: the ethical manager:
‘Company Lawyers: Independent by Ethics’ (Chapter 3). Ethics come with a high sense of duties and responsibilities, hence the need to
cover the ‘ Company Lawyers: Independent by Professional Duty and Responsibility’
(Chapter 4). Today’s analysis could not be
performed fully without addressing a key topic of this starting millennium which is
‘Company Lawyers Independence: A Driver for
Corporate Integrity and Corporate Governance’ (Chapter 5). Finally come Pr. Christophe Roquilly’s synthesis followed by a list of White
Paper’s recommendations and take aways.
Editing this White Paper has been a mind blowing experience. We have attempted to collectively be sharp and accurate, in order to
forcefully gain the attention of the inattentive ones who may not at first sight be convinced about the independency of company lawyers.
Yet, the sophistication of law departments has nowadays drastically modified the way legal services are provided to undertakings.
Company lawyers have gradually become part of the leadership team.
Company lawyers have developed their influence via innovation. Company lawyers have learnt how to be more present and visible,
they have improved their ability to innovate and be creative with leadership, they have improved their interacting skills, their self-

recognition into strong ethical values and they have enhanced their image of trust and accountability.
They are committed to appear trustworthy not only as lawyers but also as leaders. Company lawyers are the ones creating internal
policies, soft laws, codes of conduct: they have no other choice to act with care, confidence and wisdom which are the prolegomenon of
independency. Indeed, integrity is a natural skill among our profession as this is the way we ought to be identified within the company
and within the society in general. Integrity is the attribute of independency; it is the bread and butter of a company lawyer’s everyday
practice: setting the example, always. Leading a life of integrity and independency is neither an obstacle nor a burden, it’s an outlook. We
can be optimistic to believe that all lawyers, company lawyers included, share that outlook and we can be trustful that such an outlook
towards independence is by itself a professional and philosophical emulation. Independency and objectivity as part of ethics are part of
our DNA; and far from being a burden they constitute the rewards of the company lawyer’s profession. Company lawyers are not
employees like any other. Because of their training, because of their ethics, because of their professional rules, because of their specific
approach to things and issues, it’s time to show that company lawyers can make a difference and self-assert that difference. Let’s disanchor together the ever harming denial against the recognition of independency for company lawyers in Europe.
With the sincere hope that this White Paper – meant to be interactive – will be prompting reactions, debates, vocations and push the
lines for a rejuvenated upward statutory and case law reforms and upgrades (see the ending chapter with the White Paper proposals for
take aways and resolutions for our future). The hope is also to have this document serve our companies, our legal departments and our
profession in order to get the right level of recognition it deserves within companies and outside the companies, across the European
region, both at the local and at the supranational levels in order “ to reconcile an ethics of conviction with an ethics of responsibility ” to quote
Max Weber.

The ECLA White Paper “Company Lawyers: independent by design” contributors includes nearly 60 renowned and internationally
prominent legal signatures (company lawyers, law professors, heads of professional associations and outside counsels) originating from
more than 20 countries across 4 continents (by order of appearance in this White Paper):
Maurits Dolmans (UK/Netherlands) & Dr. John Temple Lang (UK/Ireland); Pierre Charreton (France); Jean-Charles Savouré
(France); Louise Pentland (USA/Finland); Hrvoje Markovinovic (Croatia) & Antun Bilic (Croatia); Dr. Suzanne Le Mire (Australia);
Jeffrey L. Levy (USA); Jacques Barthélémy (France); Christophe Collard (France); Waldemar Koper (Poland); Aare Kruuser (Estonia) ;
Giovanni Cerutti (Italy); William Feugère (France) ; Tomas Gonzalez Cueto (Spain); Noëlle Lenoir (France); Philippe Lambrecht
(Belgium) & Nathalie Ragheno (Belgium); Juan Antonio Cremades (Spain); APJE (Spain), Manuel Lopes Rocha (Portugal) & Inês
Almeida Costa (Portugal); Aleksandr Popov (Estonia) ; Michael Junge (Germany), Dr. Bernhard Fischer (Germany) & Cornelia Koch
(Germany) ; Constance E. Bagley (USA) & Mark Roellig (USA) ; Stephan Grynwajc (France/USA) ; James R. Silkenat (USA) ; Dinka
Sago (Croatia) ; Han Kooy (Netherlands); Tiina Lencioni (Finland); Jacques Malherbe (Belgium); Kristina Nordlander (Sweden) ; J.
Trevor Hughes (USA) ; Stéphanie Couture (Canada/France) & Michel Giannuzzi (France) ; Jean-Michel Darrois (France); Rakesh K.
Prusti (India) ; Erik Normann Warberg (Norway) ; Mikko Heinonen & Micaela Thorström (Finland) ; Mari Sako (UK); Dominique de
La Garanderie (France); Bruno Cova (Italy) ; Stéphane B aller (France); Mario Siragusa (Italy) & Ferdinando Emanuele (Italy); B jörn
Fasterling (Germany/France) ; Stéphane Rousseau, Julie Biron, Ejan Mackaay
(Canada); Ugo Draetta (Italy); Christophe Roquilly
(France) (edited by Philippe Coen & Christophe Roquilly, France)…

Open Letter
To A S keptical Mind
Open letter to a skeptical mind convinced that a company lawyer cannot be really viewed as independent
“To Whomit may concern:
If – like in the AM&S and the Akzo Nobel cases – you think that a company lawyer is not able to inherently provide advice with an independent
mind,
If you think that a company lawyer can twist or forge his legal advice in order to preserve his or her job,
If you believe that the armof a company lawyer is easier to twist than any other lawyer’s arm,
If you believe that a company lawyer is hired to close his or her eyes when they face a violation of the rules,
If you think that a company lawyer, abiding by the rules of its profession could be tempted to be less compliant with its rules of professional conduct
and ethics because he works for a company and not a lawfirm,
If you can convince yourself that any responsible, accountable and serious company client would be willing to remunerate a company lawyer able to
advise against his or her firmprofessional conviction,
If you believe that any lawyer’s code of ethics would allowa company lawyer to think dependently,
If you even have the impression that a company lawyer is not a fully-fledged lawyer and could range into a sub-lawyer category,
If you think that a company lawyer is a professional that can afford not to be independent by design and that independency is not a termof art for
all lawyers on earth,
If you think that company lawyers’ output does not deserve legal privilege,
If you think that company lawyers are more independent in jurisdictions where they can be part of a bar association or equivalent than the ones
working in countries (like France) where they are not allowed to be or remain admitted to the bar,
If you feel that being distant and remote fromyour client (i.e. in a lawfirmas opposed to a lawdepartment) grants the lawyer a supplement of
independence,
If you find it nuanced and not over simplistic to think that a lawfirmis more independent fromhis clients without whomit could not run a
business than a company lawyer is fromhis only client,
If you really believe that a company lawyer can look at himor herself in the mirror while feeling he or she cannot advise the company he works for
with an objective approach,
Then,
Our best prognosis is that it does mean that you have not really been exposed to the reality of what a company lawyer does, it can also mean that
you have barely encountered, come close or worked with a company lawyer, and in any event, the quality of the ones you will find within ECLA’s
members community.
Therefore:
you are very much invited to read this ECLA White Paper, to try to see another approach, and to ask us questions if need be.
And also you are encouraged to break the ice and talk and meet a real company lawyer near you. You are also invited to question company lawyers’
employers and ask for their opinion about such a misunderstanding on howcompany lawyers operate, work, advise and practice lawwithin companies
with professionalism, integrity, passion, freedomof thinking and joy on a daily basis.

Most independently Yours,
Philippe Coen”
Mini-bio
Philippe Coen is the President of ECLA ( www.ecla.eu). ECLA is the umbrella association gathering 20 European company lawyers associations,
amounting to over 43,000 company lawyers altogether. Among other initiatives, Philippe Coen prompted ECLANEWS, ECLACHANNEL, the ECLA
Code of Ethics for Company Lawyers and the White Paper “Independent by design”, and an online database on Legal Privilege across Europe.
Philippe is Vice-President of AFJE ( www.afje.org), the French Corporate Association of Company Lawyers (4,500 members). He directed 8 videos to
promote the company lawyers’ profession:
http://www.afje.org/library/videos and set up the Ethical Committee and the design of the French
Company Lawyers Code of Ethics.
Before practicing as a company lawyer, Philippe started his career in private practice with an International British law firm where he qualified. He
then earned a significant experience with a French law firm.
He obtained a double JD at the Paris Sorbonne and a post-grad degree (LL.M.) from the Harvard Law School (with a scholarship from the French
Ministry of Foreign Affairs). He also studied International Laws at the Hague International Academy of International Laws and followed a cinema
studies program at Paris 7.
He has taught various law topics including anti-trust and IP at the University of Paris I (Panthéon-Sorbonne), Paris X and currently teaches antitrust law at the international post grad Business school named ESSEC and media law at Paris 2 Assas. He ran a weekly radio program themed on
cinema for 13 years and he founded a human right association in Europe focusing on prevention of online hate and bullying.

Preliminary Chapter

The Independence of In-house Counsel,
and Legal Professional Privilege in the EU
1. Legal Privilege And Independence Of Counsel
Under European Competition Law – AM&S and AKZO
2. Developments Since AKZO
3. Prospects For The Future
Annex
Practical recommendations regarding legal privilege
in EEA antitrust matters

Maurits Dolmans
Partner, Cleary Gottlieb Steen & Hamilton, London

and Dr. John Temple Lang
Senior Consultant, Cleary Gottlieb Steen & Hamilton, Brussels

Introduction
As lawyers, we seek a fair and efficient society and economy, where amongst other things, every person has the freedom and
opportunity to achieve his or her fullest potential. To achieve that goal, the rule of law is crucial. Like outside counsel, in-house counsel
play an important and effective role in the development and maintenance of the rule of law. For that role to be effective, however, counsel
must be independent. Indeed, due process, fair administration of justice, and effective enforcement of rights – which are amongst the key
pillars of the rule of law – can be achieved only if clients have access to counsel who gives advice honestly and independently, without
the advice being biased by his/her own interest, dependence on the client, or the concerns of a third party. This is the topic of most
chapters in this publication, and the goal of the model law proposed at the end of this chapter. They explain that a relationship of
employment should not and does not impair the independence of in-house counsel, and that a proper legal rules already exist and can be
put into place to ensure independence.
At the same time, counsel must be able to impart such legal advice in full confidence, implying recognition of legal professional
privilege. There can be no independence without privilege, since a client cannot be expected to speak openly with counsel if he or she has
to fear that counsel can be required to testify about the advice and owes allegiance to someone else. This is the topic of this chapter. It
focuses on EU competition law, although the principles apply more broadly.
1
Legal professional privilege is one of the key limits to the investigative powers of public authorities like the European Commission
.
Like in the US, privilege under EU law is subject to restrictions and conditions. It applies only to communications (a) to or from legal
2
counsel acting in his or her capacity as a lawyer, (b) to or from a client, (c) seeking or providing legal advice, and (d) kept in confidence
.
3
Such advice remains privileged even if restated by in-house counsel . There is, however, a further limitation in the EU: legal privilege has
been held only to prevent the Commission from compelling the production of attorney-client communications involving an outside EU
lawyer made for the purpose of the client’s rights of defense (and, it has been further argued, only insofar as those communications are
4
related to the subject matter of the Commission’s investigation) .
The remainder of this paper focuses on in-house counsel legal professional privilege, and its relation to the independence of company
lawyers. The Annex provides practical guidelines.

1. LEGAL PRIVILEGE AND INDEPENDENCE OF COUNSEL
UNDER EUROPEAN COMPETITION LAW – AM&S AND
AKZO
The first EU Competition Regulation, Reg. 17/1962, said nothing about legal privilege. Neither does the current competition
Regulation, Reg. 1/2003. One reason is that there is no tradition of discovery in most European countries, with the exception of common
law countries, and issues of privilege therefore did not arise as often in civil litigation and investigations. The European Commission
was, however, given relatively wide discovery powers in antitrust matters, and as of 2003, undertakings are supposed to assess
themselves whether their practices comply with EU competition law instead of notifying to the European Commission for review. In that
context, it was inevitable that privilege problems would eventually arise.
5
AM&S. The question first came before the European Court of Justice in the early 1980s in AM&S . In that case there were two hearings
and Opinions from two Advocates General. The Court accepted that any person must be free to consult a lawyer. This was regarded as
one of the “rights of the defence”. The Court ruled that there is a principle of legal privilege in EU law, but that it applies only to
communications “for the purposes and in the interests of the client's rights of defense” given by “independent” lawyers qualified to practice in
an EU Member State. A lawyer is “independent” if s/he is subject to ethical obligations of a European Bar Association or Law Society
requiring “collaborat[ion] in the administration of justice by the courts and …being required to provide, in full independence, and in the overriding
interests of that cause, such legal assistance as the client needs.” This excludes two important categories:
in-house counsel, even if they are a member of a Bar Association or Law Society, or a professional association of Corporate
Counsel recognized by law (as is the case in Belgium); and
non-EU outside counsel who are not members of a European Bar Association or Law Society, even if they are members in good
standing of their home Bar Association or Law Society.
In case of disagreement, the Court will decide whether the documents are privileged. Communications are privileged if they relate to
the same subject matter as the Commission’s case, even if they were exchanged before that case began. Thus, privilege clearly applies to
legal advice even before litigation has started 6.
Commission resistance to in-house counsel privilege. Since AM&S, there were several attempt to convince the Commission to recognize
in-house counsel privilege, in the Commission’s own interest. Major lobby attempts were undertaken in the context of the Merger
Regulation, and Regulation 1/2003, which modernized EU competition law. This would have been a perfect opportunity, because
Regulation 1/2003 introduced the “direct effect” of Article 101(3) TFEU and the principle of “self-assessment” pursuant to which
companies are required to determine themselves whether competition law applies to a particular practice, and can no longer notify for
exemption or apply for “negative clearance”.
The European Parliament supported this move and proposed an amendment in favour of in-house counsel privilege. Commissioner
Monti, however, convinced the European Parliament to abandon the amendment in exchange for the promise that the Commission would
not increase a fine on the grounds that in-house lawyers had advised that the conduct was illegal. This was in exchange for the
Parliament not insisting on privilege for in-house lawyers being included in Reg. 1/2003. Commissioner Monti said:
“ internal communications between a company lawyer and his employer are so numerous and indistinguishable from purely company advice – which differs from legal advice – that
duty of secrecy for in-house lawyers could create conditions ripe for concealing documentary evidence. If the communications between in-house lawyers and other employees became
confidential, the Commission’s powers to apply the standards would be seriously compromised. … For my part, I can assure you that if Amendment No 10 is rejected, the Commission
will cease to regard evidence contained in such documents as an aggravating circumstance in determining financial sanctions … I can give an assurance to propose the following form of
words to the Commission: “in determining what financial sanction to impose on a company in future cases, the Commission will not regard as an aggravating circumstance, under the
guidelines for calculating fines imposed in implementation of Article 15(2) of Regulation 17 and Article 65(5) of the ECSC Treaty, the existence of texts demonstrating that the
7
company’s in-house lawyers have alerted the directors to the unlawfulness of conduct covered by the Commission’s decision” ” .

The agreement was made, and the amendment was rejected, but the Commission has not done what Commissioner Monti promised:
the notice on fines contains no exception. But in any case this would not be a satisfactory substitute for privilege for in-house lawyers.
Being deprived of a right to choose and communicate freely with one’s lawyer is not compensated for by an assurance, even if it had been
formally given, that the advice will not be used as a reason for increasing a fine. Commission fines are not the only consequences of
disclosure of confidential information. Private claims for compensation are increasingly common, and the Commission is trying to
8
9
encourage them . Also, in Schenker, the European Court of Justice ruled that the fact that a company has been advised that its conduct is
lawful does not prevent it being fined.
AKZO. The question of in-house or employed lawyers came back before the European Courts in
AKZO in 2007 and (on appeal) in
10
2010 . The case for privilege appeared to be a strong one: (a) the lawyer in question was a full member of the Dutch Bar, subject to all
applicable ethical rules, and (b) in accordance with applicable national law, the lawyer’s employer had issued a binding
acknowledgement that the lawyer was entitled and indeed required to give independent legal advice. That obligation of independence
would prevail over any duty of loyalty any employee owes the employer. There were supportive interventions by the European Company
Lawyers Association (“ECLA”) and a number of other international lawyers’ organisations, by the Conseil des barreaux européens
(“CCBE”) and the Dutch Bar, and by Netherlands, Ireland, and the UK. It was argued that the Charter of Fundamental Rights gives a
right to choose one’s lawyer, and that since AM&S in 1982, several Member States had recognized the status of employed lawyers.
The President of the Court of First Instance, President Vesterdorf, granted partial interim relief, providing detailed reasons as to why
11
legal professional privilege should be recognized for in-house counsel . President Vesterdorf reasoned that there was a serious issue of
law and fundamental principles of due process, even though there was a clear precedent (
AM&S) against the position espoused by
12
AKZO, ECLA, and the other interveners . President Vesterdorf stated that:
“According to settled case-law, however, the rights of the defence, to which professional privilege is a necessary corollary, constitutes a fundamental right. That fundamental
nature has the consequence that, in the context of the present balance of interests, given that it is established that the applicants' professional privilege and their rights of defence
would be likely to sustain serious and irreparable harm should the Commission read the Set A documents, considerations of administrative efficiency and of resource allocation, in spite
of their importance, can in principle prevail over the rights of the defence only if the Commission pleads very special circumstances justifying such harm. Otherwise, it would be
possible in almost every case for the Commission to justify a serious interference with the rights of the defence by purely internal administrative considerations, which would be
13
contrary to the fundamental nature of the rights of the defence ”.

Unfortunately, in the final judgments, the Court of First Instance and the Court of Justice essentially repeated the
AM&S judgment,
saying that advice is privileged only if the lawyer is “independent”, that is, has no employment relationship with his or her client. It was
said that “an in-house lawyer is less able to deal effectively with any conflicts between his professional obligations and the aims of his client”
(para.45). The degree of independence is not comparable to that of an external lawyer (para.46).
“A large number” of Member States deny
privilege to communications with in-house lawyers, and “a considerable number”
do not allow in-house lawyers to be members of the Bar
(para.72). No predominant trend towards privilege for in-house lawyers could be discerned. A lawyer is independent only if s/he
“structurally, hierarchically and functionally, is a third party in relation to the undertaking receiving that advice”
. Thus, “The requirement of
independence means the absence of any employment relationship between the lawyer and his client, so that legal professional privilege does not cover
exchanges within a company or group with in-house lawyers”. The reason is that “the professional ethical obligations [under Dutch law] ... are not
able to ensure a degree of independence comparable to that of an external counsel.” In spite of several expert opinions under (applicable) Dutch
law, the court took the view that the position of an employee lawyer “by its very nature, does not allow[the lawyer] to ignore the commercial
strategies pursued by his employer, and thereby affects his ability to exercise professional independence.”
The Court stated that an employed
lawyer “may be required to carry out other tasks, namely, as in the present case, the task of competition lawcoordinator, which may have an effect on
the policy of the undertaking” . In conclusion, the Court considered that it followed “both fromthe in-house lawyer’s economic dependence and the
close ties with his employer, that he does not enjoy a level of professional independence comparable to that of an external lawyer.”
Another relevant factor was that “ A large number ” of Member States deny privilege to communications with in-house lawyers, and “ a
considerable number ” do not allow in-house lawyers to be members of the Bar (para. 72). It was said that no predominant trend towards
privilege for in-house lawyers could be discerned – a determination that was inconsistent with the initial conclusions of President
Vesterdorf, and was probably influenced by the fact that, in 2004, ten new Eastern European countries had joined as Member States that
had no tradition of privilege, and certainly not in-house counsel privilege.
The Court accepted that its ruling does not apply to surprise inspections by national competition authorities carried out under
national competition law (apparently, even where the competition authority is obliged by Article 3 of Reg. 1/2003 to apply EU rules,
because there is an effect on trade between Member States).
EU Charter of Fundamental Rights. Article 7 of the Charter says that “ Everyone has a right to respect for his or her private and family life,
home and communications”. This Article applies also to companies. It is subject to limitations such as those permitted expressly by Article 8
of the European Convention on Human Rights, if the limitations are “ in accordance with lawand … necessary in a democratic society in the
interests of … the economic well-being of the country ”. The phrase “ in accordance with law” requires the practice to be subject to rules that are
accessible and foreseeable: the law must “ indicate with sufficient clarity the scope of any … discretion conferred on the competent authority and
14
the manner of its exercise ” . It is open to question whether the EU law rules described here are clear enough to comply with this
requirement for legal certainty.
The Charter also gives a right to “ fair trial ” (Article 47) and this gives a party a right to choose its lawyer. In
LawSociety of Ireland v
15
Competition Authority , the Irish High Court held that the rights of companies to choose their own lawyers meant that the Irish
Competition Authority could not prevent companies accused of price fixing from instructing the same lawyer. Denying privilege to an inhouse lawyer who is a full member of the relevant Bar substantially diminishes the right to choose one’s own lawyer, and in particular
deprives companies of the right to choose and to use most efficiently the lawyer who knows the company and its activities best.

2. DEVELOPMENTS SINCE AKZO

Since the AKZO judgment in September 2010 there have been several significant developments all of which point in the direction of
recognising legal privilege for company lawyers. Some of these are helpful in that they go against the judgment in
AKZO, and suggest
that fundamental rights may serve as a basis for in-house counsel privilege in a future case.
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In Robathin v Austria , in the European Court of Human Rights, all the files on an independent lawyer’s computer system had been
copied, although many of them were unrelated to the issue on which the lawyer was being investigated. The Court ruled that the copying
interfered with the lawyer’s rights under Article 8 of the Convention (specifically, his right to respect for his “ correspondence”). The search
and seizure was in accordance with the law and pursued a legitimate aim – namely the prevention of crime. However, it did not satisfy
the requirements of being “ necessary in a democratic society ”, as the level of review by the national court required to authorize the search of
the electronic data gathered from the lawyer’s computer was not sufficient to confirm the proportionality of the search. Thus, although
the requirements of Article 8 were violated in that instance, the judgment in fact establishes that such searches may be justified provided
that they do not go beyond what is necessary to achieve the legitimate aim pursued.
Recognition of broader “litigation privilege”. Some national laws may provide for legal privileges in addition to legal advice privilege,
that would cover confidential communications with non-lawyers (as well as external and in-house lawyers) in connection with ongoing
or contemplated litigation. National laws, however, differ as to whether competition investigations by an administrative authority
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constitute “litigation” ( i.e., are sufficiently adversarial) for these purposes. The UK Competition Appeal Tribunal in Tesco v OFT , found
that the UK Office of Fair Trading’s Competition Act investigations were “
confrontational”, and therefore made litigation privilege
applicable, after the issuance of a Statement of Objections.
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No privilege for non-lawyers . In January 2013, the United Kingdom Supreme Court handed down its judgment in
Prudential ,
confirming that legal advice privilege could not be claimed for tax advice provided by a firm of accountants. The Court rejected the
submission that legal advice privilege should be extended to communications in connection with legal advice given by professionals
other than lawyers (meaning barristers, solicitors, members of the Chartered Institute of Legal Executives and foreign lawyers), on the
basis that to do so would introduce uncertainty and lack of clarity into an area of the law that is currently clear and well understood and
it involved wider questions of policy that the UK Parliament is better placed than the courts to consider.
Privilege for in-house counsel in Belgium . The third development is the Belgacom case, a judgment of the Brussels Court of Appeal, in
which Cleary Gottlieb argued successfully on behalf of the Belgian Institute for Company Lawyers (“IJE/IBJ”) for privilege under Belgian
law for employed lawyers whose status is governed by Belgian legislation. This judgment, dated March 5, 2013, is based on a Belgian law
establishing the IJE/IBJ and providing that advice of in-house lawyers who are members of the Institute is “
confidential”. The judgment
confirmed that the AKZO judgment of the European Court does not apply in cases under national law. The Belgian court based the
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privilege not only on the words of the Belgian legislation, but also on Article 7 of the Charter and Article 8 of the Convention .
Privilege for Dutch in-house counsel in spite of AKZO . The Dutch Supreme Court on March 15, 2013, also upheld privilege for an in20
house lawyer for Delta NV, a member of the Bar, employed on the same basis as the lawyer in
AKZO . The Supreme Court held that an
employed member of the Bar has the same rights to privilege as outside counsel. The Court declined to follow the AKZO judgment on the
grounds that (a) AKZO applies to EU competition law only, and (b) long-standing practice in The Netherlands confirmed that the
“professional statute” that the employer must sign is sufficient to guarantee both application of the ethical rules promulgated by the
Dutch Bar Association and the independence of the in-house counsel member of the Bar. Membership of the Dutch in-house counsel
association would not be enough, if the lawyer is not also a member of the Bar with a written statement from the employer that
independence will be guaranteed.
No work product privilege for outside document review firms . In June 2013, the Dutch Court of Appeal ruled that an IT firm (Difotrust)
hired by a company suspected of cartel activity to retrieve potentially incriminating documents would have to turn over a list of other
clients to the Dutch cartel authority (“NMa”). The Court indicated that the services rendered by Difotrust were not intended to inform
companies as to their legal position, but rather to find and destroy any documents that could be used against them by the NMa. This case
called into question the usefulness of third-party document review service providers, even in the context of litigation, if they are not
subject to proper direction and control of counsel.
No waiver of privilege required to obtain leniency . Most recently, the Office of Fair Trading in the UK announced in July 2013 that it
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will no longer ask companies to waive privilege for legal advice in the context of negotiations for leniency
. However, the OFT may
require companies to show to an independent lawyer the documents for which privilege is claimed. This might be regarded, in particular
by US courts, as waiving privilege.

3. PROSPECTS FOR THE FUTURE

The legal position of company lawyers is changing, and is likely to go on changing in a number of specific ways. Not all are
foreseeable, of course, but a number of points can be made about the future:
Privilege limited to competition law cases? The Commission apparently considers that legal advice is privileged only if it concerns
competition law, and not if it is primarily or exclusively dealing with e.g., tax law, company law, employment law, or other legal issues.
No reasons have been suggested for this view (which is relevant for legal advice whether the lawyer concerned is employed or not). It is
hard to see what reasons might be suggested. It seems clearly contrary to the principle, accepted by the Court in
AM&S, that there is a
fundamental right to get legal advice without creating evidence against oneself. That principle is not especially relevant to competition
law. The fact that privilege issues have so far arisen in EU law only in competition cases does not mean that the fundamental right is
limited to those cases.
Commission and Court unlikely to acknowledge in-house counsel privilege unless majority of Member States support it . Until a large
majority of Member States recognizes in-house counsel privilege, such that a principle of EU law is established, the Commission is very
unlikely to recognize in-house counsel privilege. This is unfortunately the position, since the Commission has consistently failed to
realise how much in-house lawyers can contribute to voluntary compliance by companies. It is important, therefore, to initiate a program
of public advocacy at a Member State level, to obtain in-house counsel privilege under national law.
Even without legal privilege for their own advice, it seems likely that more and more companies will employ in-house lawyers who
are full members of the Bar of a Member State to give them advice on legal issues. Sooner or later the national authorities should
understand (even if the Commission does not) that voluntary compliance with national and EU law would be encouraged and increased
if these lawyers were able to give frank advice without creating evidence against their clients. The Akzo judgment has been a “ huge missed
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opportunity to costlessly improve competition compliance across Europe ” . A more statesmanlike and less bureaucratic Commission would
have recognised this by now. If the Commission understood this, the Court of Justice would accept it.
Regulation of the legal profession in each EU Member State is exclusively a matter of national law (subject of course to EU rules on
freedom of establishment and services). Each Member State may provide, by legislation if necessary, that in-house lawyers who comply
with certain conditions are, or are equivalent to, “independent” lawyers who are members of the national Bar or Law Society, and are
entitled to legal privilege under national law.
In effect, the Dutch legislation in the AKZO case did this. The AKZO judgment is surprising, therefore, not only because it seems to be
contrary to the companies’ rights under the Charter of Fundamental Rights and the European Convention of Human Rights, but also
because it says, in effect, that there is a rule of EU law that overrides the unquestioned general principle that national law determines
who is a lawyer (and so entitled to privilege for communications) and who is not.
The law as stated in AKZO is certain to give rise to many practical issues, as well as interfere with voluntary compliance. Private
claims for compensation for breach of EU law are made in national courts, on the basis of national rules on privilege. These claims are
becoming commoner, and are already giving rise to controversy about disclosure of evidence such as applications for leniency. It would
produce anomalies when advice of an in-house lawyer would be privileged in national proceedings but not when the Commission deals
with the case.
Danger that “clean slate” countries follow AKZO . The national laws of EU and EEA Member States are different from one another,
and may also be different from EU competition law rules. In at least some Member States the legal position under national law is not clear
on a number of privilege issues. Although there is no obligation under EU law to harmonise national law rules, there may be an
unfortunate tendency to adopt the EU law solution, if there is one, if the situation under national law is not clear. It is not enough,
therefore, to adopt a passive approach in the hope that national laws in countries without privilege rules will eventually come around.
An active coordinated legislative advocacy program is needed on an EU-wide level.
Need for active legislative advocacy plan to adopt a “model law” at national level
. All interested companies should argue for
recognition of privilege for in-house lawyers under their national laws, as is already the position in twelve European States, in particular
The Netherlands, Belgium, Ireland, and the United Kingdom. They could work through associations such as AFJE and ECLA (where
Jean-Charles Savoure is active).
In addition, interested companies should be alert for important questions about legal privilege arising in their national courts, so that
these associations could intervene if appropriate.
Such a coordinated legislative advocacy program should provide for adoption of a “model law” on in-house counsel privilege along
the lines of the Dutch model (full membership of the bar or law society for in-house counsel whose independence is guaranteed by their
employer). If this is not viable because of resistance from the Bar or because the law does not allow full membership, the Belgian model
should be followed (creation by legislation of a separate society of in-house counsel).
Either way, the model law should require adoption and effective enforcement of rules of ethics and discipline, and for loss of privilege
in case of violation. The European Court of Justice has recognized that “
the counterpart to that protection [for privilege] lies in the rules of
professional ethics and discipline which are laid down and enforced in the general interest
” (para. 42, AKZO). It seems likely that the rules of
professional ethics that are relevant to, and justify, legal privilege will need to be clarified, in particular to confirm the duty not knowingly
to help one’s client to break the law, and not to mislead a competition or other public authority, or a court in any Member State. In-house
lawyers may find it worthwhile to make these rules clearer than the existing rules for “independent” lawyers, to strengthen their claim to
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be entitled to privilege .
When lobbying for legislation, we should propose guarantees for the independence of in-house lawyers, in order to put an end to the
argument that they are not sufficiently “independent”. We have proposed to ECLA to draft a model law for this purpose, which could be
used in all EU and EEA Member States. The model law should lay down sufficiently strict rules of ethics. It should also impose clear
obligations on employers, and there should be appropriate enforcement mechanisms for both sets of obligations. This is a long-term
project, but the Company is in an ideal position to foster action at a national level through its in-house counsel in each Member State, and
its membership of ECLA.

ANNEX
PRACTICAL RECOMMENDATIONS REGARDING LEGAL
PRIVILEGE
IN EEA ANTITRUST MATTERS
As a practical matter, the following steps are open to in-house counsel when advising their employer-client on EU competition law
issues (apart from immediately seeking external EU lawyer advice).
Obviously, if a document containing in-house counsel legal advice has already been created, the full range of arguments to oppose
disclosure should be used, including claims of privilege, the rule against self-incrimination, the rule against extraterritorial discovery (to
the extent such a rule exists), the rules of privacy and personal data protection, and principles preventing the Commission from seeking
disclosure of materials not directly related to the matter under investigation. The use of data rooms should be encouraged, and recent
experience indicates that the European Commission may agree to that in order to prevent the company appealing a discovery decision to
the European Court.
The purpose of the principles set out below, however, is mainly to minimize the creation of discoverable legal advice – prevention
rather than correction. These rules will seem unnecessarily restrictive from a US perspective, but recent experience with the growth of
electronic discovery in the EU and increasingly aggressive stance of the European Commission in merger cases as well as investigations
have already shown them to be helpful.

A. Conducting Internal Investigations
And Giving Advice On EU Antitrust
1. Clients should call before they write. Clients should be discouraged from writing sensitive or potentially embarrassing documents
without first consulting the in-house lawyer orally (e-mails from clients to in-house lawyers would not be privileged unless prepared
exclusively for the purpose of seeking EU outside counsel legal advice via in-house counsel).
In-house counsel should then decide whether clients should be given legal advice orally, or whether the in-house counsel wishes
to consider seeking external lawyer legal advice.
Written requests for advice should be market “ Privileged and confidential – lawyer-client communication – document prepared
exclusively for the purpose of seeking EU outside counsel legal advice ”.
2. Follow document retention and destruction policies, and document holds. Clients should understand that if a document is written
that is not privileged, it can never become privileged (although markings may be added if inadvertently omitted).
They should be encouraged to follow document retention and destruction policies strictly (and that includes complying with any
document retention obligation or “document holds” to preserve evidence, for instance, if there is a prospect of litigation).

3. P roperly mark preparatory documents. When creating due diligence notes, internal memoranda, or preliminary legal analysis etc.,
before giving legal advice, which are written to be retained (or must be retained), mark them “
Privileged and confidential – lawyer-client
communication – document prepared exclusively for the purpose of seeking EU outside counsel legal advice ”.
This heading should not be used indiscriminately, but only when it seems justified. Obviously, it must not be used if the client has
already decided it does not wish to consider consulting external lawyers.
Do not use these documents for any purpose other than consulting an external lawyer. If you wish to use them for giving legal
advice to the client while preserving privilege, first follow rule 6 below (i.e., discuss the matter with outside EU counsel).
Not every document correctly described as having been written for the purpose of getting external legal advice needs to be sent
immediately to an external lawyer, so long as it was written for the purpose of seeking outside legal advice at some stage in the
future. Although there is no certainty that the European courts would accept this, the in-house lawyer should be able to use
his/her judgment and be free to decide not to forward a document if, for example, the answer to the question asked is obvious, the
facts giving rise to it are trivial, further internal inquiry is appropriate, the practice in question has already stopped, or the matter
is not yet ripe.
4. Write down your in-house counsel advice only if you conclude there is little or no risk
. Thus, if you conclude that there is no
dominance or that a particular conduct is not an infringement of competition rules, there is less objection to reducing that conclusion to
writing.
In cases where there is a risk that background information (or the description of a particular conduct) could be used to prove
market power or an infringement of competition rules, do not reduce that information to writing (unless you follow rule 6 below),
even if you think the risk is low.
In cases where you need to communicate a conclusion that you suspect an infringement, or that the client may be in a dominant
position, either (a) follow rule 6 below, or (b) give only oral advice. Make sure that none of your clients write it down.
5. In some circumstances it may be possible to give sufficiently clear advice in purely positive terms, proposing a given course of
action or a choice of options, without giving any legal or other reasons for the advice. The in-house lawyer could then, if necessary,
explain orally why other courses of action would be risky or less appropriate.

The client to which such positive advice was given would need to understand clearly that, by implication, the in-house lawyer
was advising against other courses of action, which should be avoided, terminated or minimized.
If the client is determined to adopt or continue conduct that the in-house lawyer considers unwise, arrange for the advice to be
given by the company’s external lawyer or at least that it reflects EU outside counsel input (Rule 6 below).
6. Involve outside EU counsel if there is a risk . If it is not feasible to provide oral advice clearly, or if for whatever reason you are
required to write down sensitive advice, then (a) seek EU outside counsel advice, or (b) at least briefly discuss the advice with EU external
lawyer for the purpose of seeking legal advice.
A short call may be enough, provided the discussion is substantive, and outside counsel can later confirm that the call took place.
Merely forwarding documents to external lawyers does not obtain privilege for the documents.
Mark any preparatory document “ Privileged and confidential – EU outside counsel-client communication – document prepared exclusively
for the purpose of seeking EU outside counsel legal advice” .
Mark the final document reflecting notes from the conversation as “ privileged and confidential, reflecting EU outside counsel advice”,
stating when and with whom the legal advice was discussed.
If documents raising substantial issues are forwarded to external lawyers, mark the cover note and any request for advice
“Privileged and confidential – EU outside counsel-client communication” . When sending such documents to external lawyers, the inhouse counsel can of course give his or her comments with the request for advice, and if the external lawyer agrees with them, the
external lawyer’s advice need not be long, and may be limited to an oral confirmation of the internal counsel’s advice.
Similarly, in-house counsel may instruct an external lawyer to postpone the review of the document until the legal advice is
needed. But sending the documents to external lawyer merely for storage does not create privilege if the purpose is not actually to
seek legal advice from external lawyer. A pattern of regularly sending documents to external lawyer without following up with
requests for advice could endanger privilege for all documents on which external lawyer has not yet advised.
7. Clearly mark written communications with external lawyers . All communications with external lawyers (e-mail, letter, fax, draft
memoranda, background information, etc.) should be marked “ privileged and confidential, EU outside counsel-client communication ”.
8. Advice by non-legal experts relating to legal matters . Advice by non-lawyers given directly to the company, even if given to the inhouse lawyer, is not privileged. The same applies to advice given by tax advisors, auditors, public relations advisors, economists, public
affairs consultants and lobbyists (see, e.g., the Prudential case in the UK, discussed above).
In-house lawyers involved in litigation or mergers in which non-legal advisers such as economists and accountants are involved
should make sure that the advice is given formally to external EU lawyers.
Advice should be prepared under direction of an external lawyer and any material reflecting directions or input from outside EU
counsel should be marked “ privileged and confidential, attorney work product in connection with litigation ”.

B. Access To And Storage Of Privileged Documents
9. Privileged documents to be shared internally only on a need-to-know basis . To ensure that privilege is not unintentionally lost or
waived, privileged communications should be shared only on a reasonable need-to-know basis within the Company. Avoid unnecessary
24
circulation of privileged documents within the Company .
10. Don’t share with outsiders without common interest privilege agreements
. Legal privilege is waived when a privileged
communication is shared with outsiders. An exception would be the sharing of privileged documents with actual and/or prospective codefendants or co-plaintiffs where the Company has a “ common interest privilege and confidentiality agreement ” with the co-defendants or coplaintiffs.
Such an agreement may be oral in early stages of discussions, but should be reduced to writing as soon as reasonably possible.
11. Keep privileged documents in separate files
documents, i.e.,

. The in-house lawyer should keep separate, clearly marked, files of privileged

All requests for legal advice sent to external lawyers;
All legal advice received from external lawyers;
Records and notes of meetings and/or telephone conversations with external lawyers.
Preliminary legal analysis sent to external lawyers for advice or comments; and
Preparatory documents containing background information, which have been drawn up for the purposes of seeking legal advice
from an external lawyer (including any notes, internal memoranda etc.), even if not (yet) exchanged with, or created for the purpose
of being physically sent to, an external lawyer.
In Germany: consider keeping audit results and other pre-litigation legal advice even from outside counsel, in outside counsel
files. If pre-litigation advice is found on client premises, the BKartA may seize it.
12. Keep in-house counsel documents outside the EEA, if possible . There continues to be doubt about whether the Commission can
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access documents outside the EEA . The Commission takes the view that it can, at a minimum, compel the production of any and all
information that is “ available in the EU ” or “ within the control ” of the notifying party, including information that can be accessed from
26
physical locations in the EU even if electronically stored elsewhere
. DG COMP does not, however, consider that it has access to
documents located outside the EU that a European company has the
technical ability to access but would not, under normal
circumstances, have had permission to access. Accordingly,
Consider storing in-house counsel written advice outside the EEA, and ensure that permission to access from the EEA is not
automatic.
27
This applies in particular to documents about US antitrust compliance .

C. Requests For Document Production
13. Clean Room and Firewalls . Before disclosing in-house counsel (or non-EU outside counsel) communications, consider asking the
Commission to agree to a clean room or data room procedure, with two components:
(a) Data room: All in-house counsel (or non-EU outside counsel) documents on the privilege log are placed in a Clean Room on the
premises of Company counsel. Consider agreeing:
&YDMVTJPOPGQSJWJMFHFEEPDVNFOUTMPDBUFEJOUIF64 XSJUUFOCZPSUP64PVUTJEFBOEJOIPVTFDPVOTFMDPODFSOJOHOPO&6
law;
1SPEVDUJPOPGFEJUFEWFSTJPOTPGJOIPVTFDPVOTFMDPNNVOJDBUJPO PSTVNNBSJFTPGGBDUTEFTDSJCFEJOPVUTJEFDPVOTFMTBEWJDF
without disclosing the legal advice itself; and
(b) Firewall: Ask the Commission to agree that the initial review is done by the Hearing Officer or officials who are not part of the
case team, and who agree (if they conclude the documents are not necessary for the proceedings) not to communicate them to the
case team. See also discussion of further firewalls below.
5IF$PNNJTTJPONBZPCKFDUUPGJSFXBMMQSPWJTJPOT CVUJUTIPVMECFUSJFEJOBOZFWFOU5IFSFBSFQSFDFEFOUT
*GUIF$PNNJTTJPOSFWJFXTJOIPVTFDPVOTFMEPDVNFOUT BOEDPODMVEFTUIBUOPOFPGUIFJOIPVTFDPVOTFMEPDVNFOUTBSFJO
fact necessary for the investigation, no documents need be produced and the issue is solved.
If the Commission considers certain documents essential, and insists on disclosure, ask for an appealable decision (see below).
4VDIBOBQQFBMDBOCFGPDVTFEPOUIFTQFDJGJDEPDVNFOUTBOEDPNQMFUFEXJUINJOJNBMMPTTPGUJNF DPTUBOEFGGJDJFODZ
"SHVNFOUTVTFEPOBQQFBMTIPVMEJODMVEFJOGSJOHFNFOUPGUIF&6$IBSUFSPG'VOEBNFOUBM3JHIUT JODMVEJOHUIFSJHIUUP
choose counsel, due process, and privacy), as well as (if the documents are located outside the EEA) interference with foreign
fundamental rights and inappropriate exercise of extraterritorial jurisdiction.
14. Insist on an appealable decision, to avoid subject matter waiver.
If the European Commission insists on discovery of in-house
counsel advice and communications (either without the Clean Room process described above, or after Clean Room review), the Company
should take steps to avoid subject matter waiver under US law:
(a) formally protest disclosure, and
(b) seek a formal Article 18 disclosure decision (which may include a fine in case of non-compliance), and consider appealing it so
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as to exhaust legal means of opposition and prove State compulsion (which is a defense against waiver) . Whether this is
necessary depends on ad hoc considerations. For documents falling within the AKZO rule (EU in-house counsel advice located in
the EU about EU law), an Article 18 order may be enough; for legal advice located outside the EEA from US outside or US in-house
counsel about US antitrust law, an appeal against the Article 18 (or Art 11) order may be needed:
No fully consistent rule on subject matter waiver. Courts have differed in their approaches to subject matter waiver with some
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applying a broad rule and others taking a more nuanced approach looking at whether the initial waiver of privilege was done
30
“selectively” to gain an advantage against an adversary .
Waiver applies if selective and misleading presentation of evidence. Under the U.S. Federal Rule of Evidence 502(a) (adopted in
2008), when a document is disclosed in a federal proceeding or to a federal agency, subject matter waiver only requires production
of additional documents if “they ought in fairness to be considered together”. Specifically, “a subject matter waiver (of either
privilege or work product) is reserved for those unusual situations in which fairness requires a further disclosure of related,
protected information, in order to prevent a selective and misleading presentation of evidence to the disadvantage of the
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adversary” (emphasis added).
32
No waiver if disclosure compelled. In In re Vitamins Antitrust Litigation , it was found that privilege for certain leniency
applications had been waived. The special master concluded that, to avoid waiver, a party must make the disclosure “in response
to a court order or subpoena or the demand of a governmental authority backed by sanctions for noncompliance,” and must assert
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“any available privilege or protection[.]” . The special master rejected the defendants’ argument that their productions of
documents to the European Commission were compelled because failure to comply with the initial request would have resulted in
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a “follow-on demand that may result in the imposition of fines” . The special master noted: “The [documents] were provided
without a court order and there is no proof that a failure to respond would have subjected the [defendants] to penalties or
sanctions. It is not enough that, had the [defendants] not responded, the EC might then have made further demands which, if
flaunted, would have subjected defendants to penalties or other adverse consequences. Defendants do not discuss whether they
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had or made objections to the requests or statements of objection” . By contrast, the special master upheld privilege as to a
submission by one defendant to the Mexican competition authority, where the submission “appear[ed] to have been made in
response to specific requests of governmental authority based on citations to Mexican law and regulations and backed by a threat
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of a fine if the ‘obligations’ were not fulfilled” .
37
Exhaustion of remedies. In United States v. Philip Morris, Inc. , privilege was waived when privileged documents were released
to a congressional committee even though (a) Philip Morris originally refused to provide the first set of documents in response to a
voluntary request, and produced them only after the Committee subpoenaed the documents, (b) the company produced them only
after it had exhausted its appeal rights, and (c) production came with a letter stating that it maintained its attorney-client privilege
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and work product protection claims . The court held that Philip Morris had “failed to make efforts reasonably designed to protect
39
40
and preserve the privilege” . Philip Morris failed to: (1) obtain a ruling from the Chairman on the privilege claims ; (2) obtain a
Committee vote to enforce the subpoenas; (3) request the Committee to order the production at a Committee hearing, rather than via
written requests; (4) make arguments to the Committee regarding the substantive merits of its claims or attempt otherwise to
convince the Committee to respect the privileges; (5) attempt to meet with the Chairman or members of the Committee to voice its
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concerns; or (6) request an opportunity to submit arguments, either formally or informally, on the merits of its claims .
15. Observe data protection obligations . Keep in mind the data protection rules applicable to employees’ personal data. Subject to
certain exceptions, national laws on data protection in the EU generally permit an individual the right to determine in principle the
42
disclosure and use of his or her personal data .

Thus, when responding to a request for information by a competition authority – and, in particular, when the request is not
compulsory and/or there is no consequence in the event of non-compliance – aim to identify any personal data in the responsive
documents, seek the consent of the data subject where possible for its disclosure, and claim confidential treatment over that
personal data when responding to the information request.

D. Dawn Raids, And Precautions
Against Waiving Legal Privilege
16. Preparedness in case of an inspection . The European Competition Network has adopted a common approach to dealing with
digital information in surprise inspections. In-house lawyers must be prepared at all times, in their offices and in their homes, for a
surprise inspection by Commission officials. The Commission now targets in-house counsel files. All surprise inspections now also
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involve investigation of digitally stored information .
As described above, ensure that paper and electronic filing systems are organized such that all copies of all documents for which
privilege may be claimed are classified separately and are easily identified without being reviewed one by one by officials.
Keep a list of the names of all the company’s external lawyers, so that all communications with them can be excluded
automatically from the scope of the inspection. The Commission is not entitled to seize a privileged document, and privilege is
44
breached if the Commission seizes such a document even if it is not used in evidence .
17. In dawn raids, in case of dispute, follow “closed envelope” procedure . Where (a) privilege is disputed, or (b) the Commission’s
selection process is not finished during the inspection on the undertaking’s premises, the Commission claims the power to secure the
copy of the data still to be searched by placing it in a sealed envelope and to provide the undertaking with a duplicate. The Commission
then commits either to return the sealed envelope to the undertaking or to invite the undertaking to attend the opening of the sealed
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envelope at the Commission premises and assist in the continued selection process . This procedure is under appeal in the Nexans case .
As in the case of hardcopy documents, electronic documents in the sealed envelope over which privilege is claimed should not be
read by the Commission until it has adopted a formal decision that the undertaking can appeal to the General Court and the
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limitation period for challenging such a decision has expired . The Commission acknowledges this approach in its Best
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Practices .
5IF$PNNJTTJPOXJMMMJLFMZJOTJTUUIBUEPDVNFOUTDPWFSFECZQSJWJMFHFCFSFWJFXFETFQBSBUFMZCFUXFFOUIF5FBN-FBEFSBOEB
company representative. This is arguably inconsistent with the
AKZO procedure, which prohibits even a the cursory look. Try to
convince the Commission to have this done by the Hearing Officer or someone who is not on the case team.
Agree with the Commission that inadvertently copied privileged documents should be promptly returned. This is important
because of recent changes in practices that make inadvertent copying more frequent:
%($0.1OPXTZTUFNBUJDBMMZUBLFTTPGUDPQZEPDVNFOUTXJUIUIFNGPMMPXJOHUIFJOWFTUJHBUJPO*UOPMPOHFSQSJOUTBOE
scans. Hard copy documents such as diaries are scanned and copied.
*OTQFDUPSTDBOTFBSDIUIFFOUJSF*5FOWJSPONFOUPGBOVOEFSUBLJOH MBQUPQT EFTLUPQT UBCMFUT NPCJMFQIPOFT $%30. %7%
USB-key etc) but in practice filter first by custodian and then by search terms. Large-scale imaging is the exception rather than the
rule.
6OEFSUBLJOHTBOEUIFJSBEWJTPSTBSFOPUHJWFOBDDFTTUPUIF$PNNJTTJPOTTFBSDIUFSNT

E. EU /US Document Exchange
18. Cooperation between antitrust authorities. Antitrust authorities in mergers or other investigations often ask for permission to
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share discovered documents with other authorities, including the US DoJ and FTC . It may not be advisable to grant such a waiver, but if
a waiver is given, it is advisable to include:
(a) exceptions (no sharing of documents that would have been privileged in the receiving country, including in particular inhouse counsel documents) and
(b) conditions (e.g., prompt return and non-use of inadvertently disclosed privileged material, and Clean Room / Firewall
procedures, discussed above, to avoid subject matter waiver)
Clean Room: See above.
Firewall: If any documents are deemed necessary and are taken, the Company could ask the Commission to agree that (i) the
documents remain in a separate file within the Commission that is not exchanged with other authorities, and (ii) Commission
officials who have access to the documents or who have discussed the documents, are prohibited from speaking with US DoJ or
FTC staff. The Commission may object, on the grounds that this is an interference with its internal processes. If the Commission
does not agree, consider refusing a waiver. Experience suggests that the DoJ and FTC may object to firewall provisions on the basis
of the excuse that it interferes with EU staffing decisions, and it is therefore advisable to agree with the Commission first.

F. Other Recommendations
19. In-house counsel to keep distinct the role of legal adviser . In-house counsels often have also other functions than that of legal
adviser. They should keep their role as legal advisers separate from any other functions or tasks that they may have as
e.g., negotiators,
company secretaries, personnel managers, etc.

20. Business advice to be given separately . Commercial or financial advice, which is not privileged, should be given in separate and
clearly distinguished documents for which privilege should not be claimed. These documents should be kept in separate files from
privileged documents and not marked “privileged”.
21. In-house counsel to affiliate with Bar or Law Society or selected In-House Counsel Associations . Where possible, in-house counsel
should become a member of a Bar or Law Society and/or a member to an in-house counsel association who is a member of the
European
Company Lawyers Association (ECLA). Currently, in the EU this is possible at least in Ireland, the Netherlands, and the United Kingdom.
While Bar membership would not confer privilege on in-house counsel in investigations conducted by the Commission, it may protect the
disclosure of confidential correspondence in investigations carried out by national competition authorities. As regards membership in an
association equivalent to Bar or Law Society (such as ECLA members), while this may not currently be sufficient to confer privilege on inhouse counsel even in investigations conducted by the NCAs, such membership may be useful with respect to investigations conducted
in other areas of law where legal privilege issues can arise. In-house counsel who are members of in-house counsel associations that are
ECLA members deserve privilege for their correspondences and legal opinions, as a counterpart to the properly enforced code of conduct
to which they are subject. It is hoped that the development of ECLA’s Code of Ethics, reflecting and consolidating the independence of the
in-house counsel profession, should lead to the recognition of legal privilege across the EU for all in-house counsel.
22. Loss of privilege in case of abuse . In-house counsel’s or external lawyers’ active and intentional participation in clear competition
law breaches would result in privileged communications losing the protection against disclosure.
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Diversity And Complexity
Of Company Lawyers Missions: Intellectual
Independence As A Mindset

The Intellectual Independence
Of Company Lawyers
Pierre Charreton
Chief Administrative Officer and Group General Counsel, Areva, Paris

Intellectual independence is one of the essential attributes needed to qualify as a lawyer. Yet it would appear that this attribute has
either been denied – or at least contested in the case of company lawyers by those from outside the profession, usually members of other
legal professions – or not sought or considered necessary by many company lawyers themselves. From a principled stance, calling into
question the intellectual independence not of an individual company lawyer but of the profession as a whole inevitably leads to the
conclusion that company lawyers cannot practice as fully fledged professional lawyers since they lack one of the elementary privileges
that constitute a lawyer’s status.
This raises the following question: are we, should we, can we be intellectually independent in our profession? The argument most
often put forward to challenge the intellectual independence of company lawyers is that an employment contract binds the lawyer to his
employer and generates a relationship of subordination. This link, it is argued, presents a kind of organic impossibility or preclusion. In
fact, subordination varies considerably depending on the employee’s position and activities within the company. It cannot be considered
as binding in the case of a senior executive whom the company expects to be capable of taking initiatives and making decisions as in the
case of an employee confined to carrying out predefined tasks.
Such diverse situations have produced consistent case law making it clear that the technical independence of an intellectual service
provider is compatible with the existence of a relationship of subordination in the way his work is organised and essentially depends on
the activities carried out by the employee.
French legislation from 31 December 1990, which introduced reforms for certain judicial and legal professions and essentially
allowed for the law to be monopolised by the newly defined profession of lawyers that resulted from the fusion of traditional lawyers and
legal counsellors, was a decisive moment in the debate about the independence of lawyers in relation to their status as employees. This
debate had also taken place within the group of professional lawyers: the independence implicit in the oath sworn by lawyers was at the
origin of the opposition to calls for employees to be recognised as capable of exercising this profession. The legislation settled this matter:
it came down on the side of employees by enshrining in law the distinction found in doctrine and case law regarding the compatibility of
technical independence and the relationship of subordination for certain employee categories. It is now undeniable that a professional
who is technically irreproachable is, by principle, independent in terms of his technical skills, given the importance of the intellectual
service provided. An employment contract in no way reduces the liberty of professionals.
But let us be clear: intellectual independence does not imply the adoption of a pathological mode of behaviour. In the case of company
lawyers, it is not a question of isolation or arrogance or of deliberately standing out or being antagonistic. Independence, here, refers to
the ability, in bringing to bear one’s legal skills, to issue opinions freely, make recommendations, propose solutions, even offer a
diverging opinion and, where necessary, oppose a decision and seek arbitration from a higher authority. In short, it is the ability to do the
job for which we are hired and paid.
The company lawyer is responsible for identifying and evaluating legal risk. This process of identification and evaluation must be as
exhaustive and as rigorous as possible; failing this, the conclusion as to what constitutes an acceptable level of risk, which is reached
based on the lawyer’s analysis and with his participation, will be skewed and the company will unwittingly run a risk for which the
lawyer is responsible.
It is right to suggest that a company lawyer’s intellectual independence is directly proportional to the extent of the company’s legal
culture, and we all know that this can vary considerably from one company to the next. In fact, all too often it is as if the companies who
decide to hire lawyers didn’t understand what they could get out of it. What can we say about a company who decides to recruit a lawyer
but fails to guarantee him the means to exercise his profession with the necessary level of independence? It makes no sense and is a bit of
a waste.
Company directors must understand the essential nature of the role of adjustment played by their internal legal department in respect
of all other departments. This role is about ensuring a balance between the various departments and allowing decision-makers to make
choices based on a sound understanding. The company will be in danger if its lawyer has to engage in self-censorship.
In 1969, nearly 50 years ago, our predecessors established the Association Française des Juristes d’Entreprise . At that time, the notion of a
company lawyer was far from having the resonance and significance it has today. Yet those pioneers were both far-sighted and right to
endow the profession with a code of deontology when the AFJE came into existence. It is worth noting that this code has hardly aged at
all. Article 2 states: “Company lawyers preserve their intellectual independence in exercising their profession ”.
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1. Independence: A Relative Concept
2. Independence: A Concept Applicable
To The Legal Function
3. The Limits Of Lawyer Independence
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Introduction
Intellectual independence is often defined as a virtue. Like any other virtue, it originates in a personal choice of the individual.
Assessing whether someone has reasoned or acted independently in a given context is essentially a debatable matter. Seen from this sole
angle, the question of whether a category of professionals – such as in house lawyers – can be – or should be – seen as independent is of
limited interest: there is indeed no way to reach a firm conclusion on a matter that relates to the heart of each individual who composes
such a category (1). However, as regards lawyers in general, and in house lawyers in particular, a crucial point is to consider the function
that they exercise. The legal function , whose purpose is to identify, anticipate and advise on legal risks while never losing sight that
external authorities – Courts or public agencies – will have the last word, has some intrinsic and unique features that make
independence an essential part of its design (2). Whatever the reality of the facts or personal weaknesses that can alter the judgment of the
lawyer under certain circumstances, independence appears nowadays as both a requirement when seen from the perspective of the legal
practitioner and a strong expectation when seen from the angle of companies who are seeking legal advice (3).

1. INDEPENDENCE: A RELATIVE CONCEPT
Asserting or assessing someone’s independence in a given context represents a significant challenge for at least three reasons.

1.1. Independence can be claimed but is never absolute
Who can claim being fully and permanently independent? It is hard to imagine that anyone but the old anchorite, who has been living
outside the real world for his entire life, can sustain such statement. No matter what is one’s function, one’s professionalism or one’s
level of integrity, one is always dependent of something, whether consciously or not, and at various degrees. Even setting aside the
question of the contractual links that may be alleged to affect one’s independence when dealing with a particular matter, any individual
is influenced by his culture, his beliefs, his education, his family, his environment.

1.2. Independence can be asserted but cannot be proved

As reflected by the etymology of the word – the prefix “in” being usually intended to express the negation of the concept that forms the
body of the word – independence is fundamentally a negative concept: it can only be defined by reference to the opposite and positive
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concept of “dependence”. Being independent means not being dependent .
Far from being purely academic, this observation has an important practical implication: proving that you are independent cannot be
done other than by proving that you are not dependent . And, as lawyers know well, negative evidence is always very delicate – if not
impossible – to make and cannot be done other than by proving an opposite positive fact (e.g. I cannot prove that I was not in London last
Monday other by proving that I was in Berlin this same day). The French civil code, probably among other national legal systems,
contains certain provisions that reflect the reality of such conceptual obstacle: as a single example, as per Art. 1315, while it is the
responsibility of the creditor to prove the existence of his payment right, such creditor, when seeking in Court to obtain the payment he is
entitled to, does not have to prove that he has not been paid – how could he? Provided the existence of the debt is established, it is up to
the debtor to prove that he has made the relevant payment.
Transposed to the issue of independence, the point is as follows: while one can assert that one has acted, behaved or thought
independently in a given situation, it is virtually impossible to offer any evidence to support such assertion. How can I prove that my
judgment has not been altered by any kind of influence while making up my mind as to how to act, behave or assess this situation?
Let’s go to a step further. Can it be considered that, just like in the creditor / debtor illustration above, it is up to the party challenging
the independence of another party to prove that such other party was dependent on someone (or on something) when acting in a certain
manner or exercising its judgment in a particular situation? If we accept the premise that independence relates primarily – if not
exclusively – to the mindset of the individual, one has to admit that such proof is equally impossible to make. Just like I cannot possibly
prove that my judgment has not been altered by any kind of influence while I was assessing a certain situation, nobody can prove that the
intellectual process by which I have been led to provide a certain advice or to make a certain decision in a given context has been altered by
some kind of outside influence that manifested itself at this very moment.

1.3. Independence Can Be Required But Cannot Be Guaranteed
While independence can be, on the one hand required by specific professional rules, and on the other hand, protected, by a specific
regulatory status, as is usually the case for lawyers – at least in the context of private practice –, no legal system can possibly guarantee
that the practitioner bound by such provisions and subject to such status will in practice behave, act, operate or think in an independent
manner. No matter how specific or sophisticated the ethical or professional rules are, no professional status and no ethical rule can
possibly govern the way one thinks. One is independent primarily because one has chosen to be so, not because a rule has required that he
be so.

2. INDEPENDENCE: A CONCEPT APPLICABLE
TO THE LEGAL FUNCTION
For the purposes of the debate concerning whether lawyers should be regarded as truly independent, it can be inferred from the above
that it is ultimately insufficient to link the concept of independence to the sole individual himself (no possible evidence), or to the sole fact
of being subject to a strict professional rule establishing a duty of independence (no possible guarantee), or even to the sole combination of
these two items.
The concept of independence by design, which aims at linking the independence to the function that is being exercised, adds a third and
essential dimension to the debate. The notion here is that there are functions that require acting independently, failing which the function
will be assumed not to be properly – or professionally – exercised. As per such theory, because independence is embedded into the
requirements of the function, anyone who carries out such function may legitimately claim to be “a priori” independent simply by virtue
of the function thus exercised, subject of course to facts creating strong suspicion, or perhaps establishing (if at all possible – see above),
that such was not the case in a particular instance.
Does such concept apply to the legal function?

2.1. Independence: something inherent to the legal function
As a first remark, it should be noted that, as compared to the other corporate functions or responsibilities within a company, the most
obvious specificity of the lawyer resides in what constitutes the ground of his mission: the law. Setting aside the philosophical question
of whether it is good or not, there is fundamentally nothing more neutral than the wording of a legal rule. The rule is just what it is. The
law is independent per se. Thus if we admit as a valid premise that the first mission of any lawyer is to identify the applicable rule and
make it known to the entity he is advising, we conclude that independence is somehow inherent to the mission of the lawyer.

2.2. The importance of providing an independent advice
On the other hand, a common view nowadays is to recognize that the role of the lawyer cannot be restricted to the mission of “saying
what the law says”. It has now become a platitude to say that one of the very first features of the legal environment of today is its
complexity. Thus the primary challenge that weighs on the lawyer’s shoulders is to understand what the law is meant to address, to
analyze it in the context of a more global regulatory environment – whether local or international – with the view to assessing what its
practical implications are, or can be, in an usually equally complex particular business context. An important aspect of this is that there
is practically no situation that calls for a single, simple and binary answer. Being a lawyer requires judgment capabilities. And here is the
risk of seeing the legal advice infiltrated by outside influence.
However, a crucial point must be highlighted at this stage of the discussion, which has to do with how the performance of the lawyer
is ultimately judged. In that regard, if we admit that the ultimate relevant measurement ratio of the lawyer’s performance is the soundness
of the legal advice provided in a given context, it is worth noting that the lawyer is in a somewhat unique situation. While the
performance of most functions of the company are evaluated – or can be evaluated – based on a variety of available and undisputable
ratios (e.g. profitability, margin, revenue, savings), or on the capacity to achieve certain predefined projects (e.g. a customer transaction, a
restructuring action, a divestiture etc.), i.e. on parameters that all fall under the exclusive “jurisdiction” of the company itself, the lawyer
is the only professional whose ultimate performance always remains subject to the assessment that someone external to the company
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may have to carry out: the judge . One can easily see the consequence of this as regards the independence issue: if my advice is altered by
an outside influence, whatever such influence is, how can it prevail before the judge who will ultimately assess the situation in which it
was given? The following axiom can thus be stated: unless I ignore the risk of seeing my advice necessarily countered by the authority
that has the control over what I am doing, I have no option but providing an independent advice. The concept of independence by design is
emerging here.

3. THE LIMITS OF LAWYER INDEPENDENCE
Some might argue that the above reasoning represents an idealistic – or idyllic – view which does not reflect the tough and tangible
realities of the daily business world. To assess the merits of such prima facie legitimate objection, consideration needs to be given to the
following question: are there specific circumstances under which the – supposedly independent – intellectual process followed by a
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lawyer can be presumed to be altered by external factors ?

3.1. Potential alteration of lawyer independence
Without claiming to be exhaustive, three typical situations are often quoted as practical illustrations of such circumstances:
First, the independence of the lawyer may be exposed when there exists a
conflict of interests . Like everyone, lawyers may find
themselves in a conflict of interest situation that not only may affect their loyalty towards the client they work for but may also jeopardize
the full integrity of their judgment. This broad question, which traditionally constitutes the core portion of the ethical rules set forth by bar
associations, but is much less relevant to corporate lawyers, is not further addressed in this paper.
Second, it is sometimes argued that the judgment of the lawyer can be affected by considerations linked to his personal career ambition
within the company he works for. Starting from the premise that it is far easier to be perceived as a real business contributor when you
say “yes” than when you say “no” – and therefore to expect the corresponding recognition from the company – there is a risk that the
lawyer be tempted to simply provide legal sign offs despite remaining or unaddressed legal exposures instead of refraining from, or
objecting to, the client’s views at the price of delaying or stopping the contemplated project.
Third, close to the previous situation, it is often asserted that the lawyer, when confronted to a high business pressure, may not be able to
resist such pressure and may be led to offer the legal advice that the client wants to hear rather than the one that an objective and
professional legal analysis would require. An often quoted illustration of such situation is the difficult discussions that may take place at
the time companies close their quarterly or annual accounts, as to whether certain situation requires a provision. In a complex litigation
case, the legal assessment as to the solidity of the legal position of the company is always crucial. No one likes the perspective that
booking a provision will deteriorate the quarterly or yearly financial result of the company and it is definitely true that the business
pressure may sometimes be tough in this context.

3.2. Ensure the independence of company lawyers:
a public and private necessity
How solid are the above considerations?
As a first and incident observation, it is worth noting that, putting aside certain obvious specificities, the situations described above
may equally involve in house and external lawyers. They are linked to the essence of the relationship between two parties i.e., on the one
hand, the one who solicits and receives the legal advice and, on the other hand, the one who provides it. As long as the legal advice is
requested from someone who has a personal interest – whatever the magnitude of such interest, whether direct or indirect, whether
conscious or not – in preserving the relationship with the requestor, the suspicion that independence is affected may arguably arise. Let’s
just note here that, in the context of the highly competitive legal market environment, there seems to be a broad consensus as of today on
the fact that, just like in house lawyers may be tempted to consider the impact certain legal advice may have on how their management
will assess their performance, no business law firm likes the idea of making a client unhappy. The view that external lawyers are
independent whereas in house lawyers are not simply does not hold water.
On the substance, there is of course no question that the situations described above can occur. One should note, however, that none of
them has the effect of wiping out the concept of the legal function being “independent by design”. Indeed, a distinction should be made
between, on the one hand, what is intrinsically required from the legal function and, on the other hand, how this requirement is satisfied
by a given lawyer in a specific situation. At this stage of the analysis, it seems essential to re-articulate the logical reasoning behind the
concept of independence by design as it relates to the legal function. Recognizing the reality of management pressure and career
considerations does not, per se, have any practical effect on the concept. On the contrary, the independence by design concept is, by
essence, the answer to such considerations as it promotes the idea that no external influence can have any effect on lawyers provided they
exercise their function properly. As already stated, the law is what it is. For a lawyer to withdraw or alter his legal opinion because of an
external influence simply means that, by behaving that way, such lawyer does not exercise the legal function properly.
Hence the importance of professional rules for lawyers. As indicated above, such rules do not – and cannot – provide any guarantee
as regards the lawyer’s independence and they therefore cannot be seen as sufficient to support an independence assertion. Nonetheless,
they play a crucial role in the debate because, without them, the fact that lawyers claim their independence would likely not be
recognized by the outside world, for which it is important that a lawyer be bound by a duty of independence. The binding nature of such
rules is of course essential to reflect and preserve the principle that not complying with the independence obligation constitutes a breach
of the design of the legal function, and will normally result in the lawyer concerned not to be entitled anymore to exercise this function.
As a last and nevertheless fundamental point, it is nowadays doubtful that management pressure constitutes a material threat to the
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lawyers’ independence . First, as per a rather standard organization model of law departments, lawyers often operate as a global
function within the company; as a result, the effect of any pressure is mitigated by the possibility for the lawyers to escalate an issue
within their own function and have it handled at an executive level by the most senior professionals. Second, and more importantly, the
general compliance environment has clearly produced concrete effects on the old mentality as per which the law is meant to be bypassed
and according to which lawyers are paid to simply execute management instructions and to put into legal music the business perversity.
One wonders which responsible CEO would nowadays question the fact that the company has nothing to gain, and much to lose, to
obtain legal advice under the threat of pressure and run the risk that such legal advice be countered and sanctioned by a Court. Whether
they like it or not, and even though some might still consider lawyers as an unavoidable pain, managers of today are sensitive to legal
advice, which they want to be sound, accurate and clearly communicated. While they still require that their lawyers, as an at least equally

important feature, be able to deploy the creativity that is necessary to surmount legal obstacles, they – whether consciously or not – expect
their legal function to be… independent by design. Organization models, as most often observed in the US – and more and more
elsewhere – whereby the general counsel reports to the CEO, can be construed as an illustration that CEOs often see themselves – perhaps
also by design… – as the most concerned by the adverse impact that legal or regulatory challenges may have on the company’s
operations.
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Introduction
Innovation, accuracy, quality, results, professionalism, change. These could describe any number of professions that demand a level
of confidence from their customers. But this list includes the most common descriptors I found when looking at mission statements of law
firms, legal departments and law schools. They represent areas for which our profession has set standards for achieving excellence. It is
not enough to excel in just one of these, we must strive to be the best at everything we do.
In-house legal teams have the added challenge of using their talents and skills to support the goals of their company, which is in the
public eye. Personally, this is one of the things I love about being part of the legal profession. I am proud that we set high standards for
ourselves and I am disheartened when instances of bending those standards become hot topics of discussion. The reality is that many of
us do all that we can to maintain legal integrity for ourselves and the businesses we support. Our actions are constantly monitored, not
just by the businesses we work within, but also by legal professional review organizations and government authorities, so we have to get
it right.
Winning is no longer simply defined or easy to be satisfied with; we are being charged with being beautifully or creatively successful.
The method matters as much as the results. At Nokia we talk about the
what and the howwith equal importance. It is easy to see how
critical it is for the legal team to develop and maintain a sense of intellectual independence from the executive leadership, to more fully
ensure the success of the overall mission statement. I have learned and experienced the value of this independence in areas such as risk
tolerance, efficiency, team management, delivering value and innovation. As a trusted partner in business, the legal function cannot
afford to cut any corners that would sacrifice the ultimate integrity of the business. Cost-containment and resource efficiency can be
directed, but legal integrity has to be of utmost concern.
The best example of an area where I have experienced a significant change in mindset would be risk tolerance. It is a natural instinct
for trusted guardians to seek to protect the business, but often this leads to such inflexible standards and guidelines that both parties
ultimately lose. The legal function can build roadblocks that not only serve to protect the company, but can be so hard to navigate that
they end up costing the company.
A frustrated sales team with unmet sales targets can be a formidable adversary if they don’t see their legal team as comrades. I often
hear complaints from external contacts that in-house teams don’t have the time they want to devote to innovation and creativity, because
they spend too much time firefighting. While putting out the occasional fire will always be part of our reality, it is possible to develop into
a value added team with enough risk tolerance to allow the business to thrive.
The main driver behind my decision to follow an in-house career path was my passion for business. I was having a hard time
deciding which field I was most interested in, until a mentor wisely suggested I go in-house. I found that such a role was the perfect place
for me to pursue both my interest in law and my interest in business. With a love of and focus on business as part of my DNA, I have
always made it a priority for the legal teams that I have managed to excel in business focus and acuity. When we engage as partners and
not just trusted advisers, we are able to expand our horizons and also give a clearer picture of why and when a roadblock is necessary.
I’ve found that developing teams with a business mind-set is not a simple exercise of matching the lawyers with the best business
understanding to those teams that directly support sales & marketing functions. It means that the team must have its daily work aligned
with the overall company strategy and direction, allowing your specialists to give added value. Deep subject matter competence can be
translated into real value-add for the business.
With key business decisions being made at lightning speed, in-house teams have had to radically change their thinking about risk
and become proactive business enablers. We simply could not operate now without people who can handle both the pace and the need to
make informed business judgment calls quickly. This needs complete understanding of and involvement in the business, as well as the
right checks and balances, empowerment and support environment – you cannot just flick a switch and get this. Since the beginning of
the in-house team in Nokia, my leadership team members have also been members of the business leadership teams that they support. I
experienced that at first hand, when I supported the Enterprise business in my previous role. Such deep collaboration builds trust and
transparency between the legal function and the business.
Creating a team culture where the in-house lawyers are deeply integrated into the business is the key. Being co-located with the teams
they support, physically as well emotionally. The biggest achievement I think a lawyer can get in-house is to be recruited to go and work
in a business role. It means we have not only succeeded in understanding the business, but given our unique training as lawyers, we can
bring a perspective and a value to the bottom line which is ultimately the overarching purpose of being in-house. This type of
collaboration dynamic is not a homogenized approach where each team member has been made to believe or behave in one way. On the
contrary, with each component maintaining their intellectual independence and identity, the resulting team is one that is greater than the
sum of its parts.
This trust has allowed us to short circuit the eternal debate over whether legal teams should report centrally or into the businesses
they support. I have worked in both models; it is not about one being better than the other, what’s important is having the partnership
and collaboration with the business teams at every level. In these challenger times, we have moved to more centralized reporting, but that
is not to say that couldn’t be changed in the future if the needs of the business change.

Efficiency is another necessary component for the corporate legal team. Driving down costs without compromising value for money
and quality will always be a focus of successful management. Though this is often dictated by company leadership, it is crucial for the
legal team to look for ways to make value-added decisions that do not detract from the overall goal of protecting the company’s assets
and ensuring the integrity of how success is obtained. In my role as CLO, the legal function is run as a profit and loss cost center, with
numbers and goals that are directly tied to those of the company. But running an in-house team is about more than making a profit or
cutting costs. It is about contributing value.
I am often asked about the cost and the value-add of in-house teams by counterparts in other companies. It’s no surprise that this
topic is the agendas of many development seminars and discussions for GCs and CLOs. Though managing costs effectively is important,
it is no longer enough for those in leadership roles. We need to find creative (but legal!) solutions to finding and spending money. At
Nokia, this has evolved from a fleeting idea to a reality where we are now generating revenue and profit for the company. When teams see
how their work is relevant to the company’s performance, the motivation and creativity it unleashes is enormous. I have seen this done
successfully in a number of ways but here are some tried and true ways.

1. PERFORM MORE LEGAL WORK IN-HOUSE
This is no secret to anybody who has been in-house, it is often more effective to have in-house staff do the work that we often send to
law firms to handle. Again this is not just about value for money, it’s about creating this entire eco-system of learning and motivation. It’s
what I have seen in practice as the in-house lawyer’s circle of life.
A lawyer can only be effective if they understand the business – business leaders want everything yesterday, and with a bow on! The
natural temptation especially in areas which are “unchartered” is to outsource it, it’s fast and it “protects the company from risks”. Not
my experience, it can be a joint effort, but the in-house lawyer must keep the steering wheel, they must consider learning all there is to
know. Only then can they be effective in both understanding the risk and navigating it, plus it’s professional. Often, some of the most
rewarding work comes when you have a clean sheet of paper. Now that is not say take silly risks, for example, if you are starting a new
business in China and you don’t know if you need a permit, then involve the experts, but if you are looking at a project where the law has
not caught up with innovation then seize it, guide it, consult and make decisions, then lobby the law the way your business is evolving.

In entering the in-house legal field, I was always more motivated by having the opportunity to be involved with the challenging and
complex tasks, and my team is no different. This approach allows your team to fully develop as subject matter experts. Our competition
and privacy teams are good examples of this at Nokia. They provide subject matter expertise in situations as they arise, of course, but they
also provide forward thinking advice based on what they know about the market and how it impacts on our company, then how we can
use this knowledge to differentiate from our competition and focus on our customers unique needs. These teams are often involved with
our strategy very early on, and it’s this beginning to end involvement across the company that maximizes our value to Nokia.

2. USE OF NON-LAWYER PROFESSIONALS
Legal teams (and law firms) are made up of more than attorneys. At Nokia this has been a strength because of our team design, but
this can be a valuable tool even without our structure. Managing and fully utilizing non-lawyer professionals can be an effective way to
do the work with fewer attorney resources and keep a healthy bottom line. Traditionally the non-lawyer professionals on an in-house
team are paralegals and assistants, who can and usually will do more substantial tasks when it is entrusted to them, but there are many
other synergistic skill sets. My team at Nokia is comprised of less than 50% attorneys, so this strategy has come to be part of our design.
We also have IP, government relations, finance, strategy, communications, business continuity, privacy, ethics, and compliance experts
as part of our organization.

3. UNDERSTANDING YOUR OPEX
There is no way of escaping good budget management and one should not try. The bottom line should matter to all of us, whether you
work in a public or private company. My approach to management is exactly how I approach my own finances, how do I get the best
value and quality at the best price, and don’t buy what I don’t need. The teams, suppliers and firms who strategically collaborate with us
are the ones where we have the best win/win cost management collaboration. At Nokia, we have a dedicated team within our IT function
that is assigned to understand not just our needs for IT applications but also to monitor our usage and suggest ways to get more out of
what we already have. We also partnered with our purchasing team to conduct a complete audit and evaluation of our law firm usage.
We were able to streamline a process which was once completely owned by the legal function but took up valuable time, into a process
that works both internally and externally. When we did this, we were able to take millions out of our budget with very few compromises.

4. MANAGE YOUR LAW FIRMS
Typically, the network of law firms that are used by an in-house legal team can make for a complex picture. We inherit firms preferred
by our predecessors, gather new firms that are associated with newer employees, acquire new relationships through transactions and
follow valuable partners from firm to firm. This can often be an unmanageable mess, leading to conflicts in representation. As I
mentioned above, it is important to have law firms who are not just offering reduced rates but truly collaborating with value-add
propositions that offer opportunities for the company and the law firm. This type of relationship requires an investment of time and
energy that can only be managed when the number of firms that you engage is at a reasonable level for the work that needs to be done
and anticipating future needs that may arise.
For the in-house team, succession planning and development is another area that can have the general oversight of a company’s
human resources guidelines, but needs to be firmly owned by the team leadership. Even well developed and planned company-wide
programs for career paths don’t always translate easily into a legal team environment. Whatever the size or scope of your in-house team,
engagement and development must always be part of your focus, for everyone in the team. Too often in-house teams prioritize
development work for the lawyers. That is a mistake. Whether specialist or generalist, technical or non-technical, salaried or hourly; the
individuals that make up a diverse in-house team need to be motivated, renewed and driven. In challenging economic times, many
traditional avenues of development are often marginalized or simply not available. Team engagement should not be overlooked even in
challenging times; in fact it needs to be elevated, you just need to be more creative how to make that happen, looking at all the tools at
your disposal, not just travel to make that happen.
I’ve found that a straightforward approach is often a lot more effective than elaborate or gimmicky ideas that actually serve to increase
frustration on every level of a team. Leaders must demonstrate their knowledge of the team temperature and maintain open lines of
communication, even over-communicating but without micro-managing all project work and decisions. It is crucial to be transparent, not
just in understanding how the team feels but also in the creation of action plans based on ideas, problems and opportunities the team
raises. It never fails to surprise me how quickly a lack of communication leads people to conclusions that their management could never
have imagined!
At Nokia, we take a balanced approach that allows each team member to have direct input into their development path, as well as
providing growth opportunities for the entire team. This allows people to develop beyond their core competences and build a broader
skillset that taps into their interests. The business integration and focus has also allowed for many different career development paths.
There is simply no possible way for every attorney, engineer, paralegal or assistant to be on a cookie cutter career path that limits their
involvement and interest. Even if the path is a good one, having everybody on the same plan is simply not feasible. With a deep
engagement with the business, every member of the team has better visibility of the opportunities available to them.
Learning agility is important, to be encouraged in individuals and in creating an environment for people to leverage it. It has to be
shown in actions, not just encouraging words during reviews. If development and engagement are true priorities, they must be
monitored, measured and invested in. At Nokia we focus on rewards for results, with goals directly aligned with the company progress
and vision. With my leadership team, I get regular feedback on the pulse of our global team. Even in challenging company performance
times, attrition is low, we have good diversity, we focus on individual roles and responsibilities, and we have a high sensitivity to work
life balance and flexible working without micromanaging. Our pulse survey results show that these trust dimensions are key motivators
for the team.
Innovation is an area that has all too often seen the legal profession lagging behind. We are steps behind our own businesses as they
strive to make leaps ahead of competition, we are miles behind on current issues as we wait and work in conjunction with other entities
to make moves, and we are often years behind in terms of laws as technology and ways of doing business continue to accelerate at
lightning speed. For the in-house team, this often translates into what business leaders often criticize as the stifling of creativity or
thinking outside the box. But new territory requires us to have our eyes open to both the future and the past.
Conclusion
As you can see, the daily workload within an in-house legal department is full of opportunities and risks. This makes it absolutely
essential for the team to develop and maintain a sense of intellectual independence to more fully contribute to the success of the company
and to add real value as an in-house team should do. I have shared some lessons learned on the value of this independence in areas such
as risk tolerance, efficiency, team management, delivering value and innovation but this is far from a comprehensive list. As a trusted
partner in business, the legal function cannot afford to cut any corners that would sacrifice the ultimate integrity of the business. It is
when this intellectual independence is coupled with the secret sauce of value creation that you have a winning in-house formula.
Ultimately, it is adhering to the highest of standards and ethics that sets us apart as a profession, and confirms us as an integral part of
the business.
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Introduction
Due to many different reasons a number of company lawyers in the Republic of Croatia significantly decreased in the last few
54
decades. However, they are still one of the most numerous legal professions in Croatia whose members are perceived as highly
professional, often with very profound legal knowledge in many different fields of law.
Wide legal knowledge that company lawyers frequently have is a result of a diversity of tasks they are confronted with throughout
their professional life. Yet, legal knowledge is often not the only quality that is required from them. Besides legal knowledge, complexity
of their missions usually demands, if not knowledge, than at least great understanding of the business processes taking place in the
companies they work for.
Same as members of other legal professions, company lawyers are constrained to follow constant changes immanent to any legal
system. In their case, however, the need for constant improvement and learning is also business-driven. The demand for specific skills is
shifting together with the changes in the business activities of the companies they work for. All abovementioned accentuates the need for
the company lawyers to be very adaptable.
This paper briefly deals with the main challenges which are placed before company lawyers in Croatia with the accent on diversity
and complexity of their tasks, as well as with the issue of their intellectual independence, needed to rise to those challenges.

1. DIVERSITY AND COMPLEXITY
OF COMPANY LAWYERS’ MISSIONS
In their current position company lawyers are demanded to acquire many diverse skills. That demand is caused by multiple legal
areas their employers encounter while doing business. Companies are often facing corporate law problems, but they are also dealing with
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commercial law, banking law, bankruptcy law, labour law, administrative law, civil law and all kinds of procedural laws . Not only that
there is a considerable number of legal areas but the skills needed in each of those areas are quite different.
In addition, company lawyers need to be able to follow a legal transaction from its beginning to its end. That includes negotiation
with other businessmen, drafting contracts and standard terms, monitoring the performance of specific contracts and engaging in
potential dispute resolution. In larger companies lawyers are burdened by additional duties of providing an expert assistance to the
management board. Smaller companies, on the other hand, cannot afford that their lawyers are engaged only with legal issues and their
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assistance is needed in other areas such as sales of goods and other purely commercial activities. In any case, company lawyers have to
acquire a set of skills which are not taught in the course of traditional legal training. Even where company lawyers are not directly
involved in performing of some commercial tasks, “vertical“ monitoring of a single transaction through several stages demands
understanding of all relevant circumstances of the process and close cooperation with commercial and technical experts involved in the
transaction. All of that is not possible without, at least, general knowledge of relevant non-legal skills.
A small size of Croatian market has caused that even very small companies act in the international market, what significantly
increases the complexity of company lawyers’ missions. It does not suffice to build upon changes in national legal system. In order to
accomplish their tasks, they ought to get acquainted with foreign legal systems and different legal cultures. Here again additional
challenges lie outside of the strictly legal sphere: it is necessary that a company lawyer speaks at least one, and preferably several, foreign
languages.
Another great challenge arises out of the accession of the Republic of Croatia to European Union from 1 July 2013. The consequence is
necessary adjustment to a vast set of rules of acquis communautarie and to a new set of procedures in which the national courts and other
bodies are not the final decision-making instance. Company lawyers are one of the most affected legal practitioners since they are usually
first to apply and take into consideration any novelty.
For the above said reasons the mission of a company lawyer is often considered as much more demanding than the one put in front of
member of many other legal professions.

2. INTELLECTUAL INDEPENDENCY AS A QUALITY
OF A COMPANY LAWYERS
Intellectual independence is a desirable quality of every person, and definitely of every lawyer. However, for company lawyers that
quality has a special role. It seems that a high level of interdependence exists between intellectual independence and the missions of
company lawyers.
On one hand, diversity of tasks the company lawyers are dealing with fosters development of their intellectual independence. There is
no intellectual independence without knowledge. Knowledge and intellectual independence are interwoven. A permanent process of
acquiring of new skills and knowledge is, therefore, a necessary element of intellectual independence. Since permanent learning process
(through lifelong learning, continuous research and practice) is a part of company lawyers’ everyday professional activities, company
lawyers at the same time develop the basis for their intellectual independence. Furthermore, wide legal knowledge and understanding of
business processes company lawyers acquire as a result of diversity of their missions, encourage their intellectual independence. Having
insight in the business process as a whole, and being able to approach a problem having in mind the “bigger picture” makes it easier for
company lawyers to be intellectually independent.
On the other hand, intellectual independence is a necessary prerequisite for successful performing of company lawyers’ tasks. That is
most conspicuous in the stage of creating a business transaction, where preventive role of corporate lawyers is evident. In that stage their
employers expect them to be the one who will detect existing legal obstacles and suggest possible solutions. Their understanding of
business processes, however, allows them even to suggest potential business alternatives. Evidently, that is not possible without being
intellectually independent.
Conclusion
Tasks put in front of corporate lawyers are very diverse and complex. Their successful completion demands permanent acquiring of
extensive legal knowledge and skills. Except by individual efforts this can be achieved through further formal legal education and
cooperation via professional associations. However, mere legal knowledge is not enough. In order to be able to fulfil their tasks, corporate
lawyers have to possess commercial and technical knowledge, necessary, at least, for understanding of commercial/business process in
their company.
Their intellectual independence is at the same time consequence of their mission, and a precondition for successful completion of their
tasks. If it would not be possible to state that being intellectually independent is immanent to company lawyers, at least it could be
asserted that the employers place a high value on company lawyers’ intellectual independence.
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Introduction
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A ‘term of art’ is a term that has a ‘particular meaning in a field’ . It implies a degree of precision, a thoughtfulness about the way the
term is defined. These qualities are all too rarely seen in discussions of the independence of lawyers, and in particular the independence
of in-house lawyers. To some degree this is understandable; the concept of independence is a difficult one. The difficulties flow in part
because it is used in different ways in different contexts. Yet given the primacy of the discussion of lawyer independence in
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considerations of ethics and professional practice , the Conduct Rules , as well as in the context of legal professional privilege
, this
imprecision seems unfortunate, and even problematic. It is possible that a lack of precision in itself can reduce the ability of workplaces to
encourage independence, and individuals to exercise it.
This paper examines the concept of independence and explores what it might mean in the context of in-house lawyers. In Part 1 it
considers the problems that emerge from the current approach to independence. Part 2 identifies four elements of independence, and
examines their relative importance, and explores the way they might operate in the in-house context.

1. PROBLEMS WITH THE CURRENT
APPROACH TO INDEPENDENCE
Often, when the legal profession is considered, a number of assumptions are made about the extent to which lawyers are
independent. These assumptions consider the professional setting and use this setting as a proxy for more nuanced analysis of the extent
to which legal practitioners are actually independent. As a consequence lawyers in an in-house context are assumed to lack
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independence due to their employment situation, as they are financially dependent on one client who is also their employer
. At the
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same time lawyers practising within law firms are assumed to be independent
. This approach has some advantages. It is
straightforward in that no individual evaluation is needed. It also effectively sidesteps the difficult questions that surround
independence; that is, (a) what is it? And, (b) how do you assess it? Despite these advantages it is a blunt approach, and there are a
number of policy reasons why it might be discarded in favour of a more refined evaluation of independence. In particular, there are good
reasons why we might want to identify independence carefully. First, if we accept the premise that independence is desirable, a close
consideration of exactly what it is might assist in creating conditions that support it. Second, if a broad assumption about the presence or
absence of independence is made, it is unlikely to encourage lawyers to act in independent ways, or, for that matter, ethical ways. As
Richard W Painter argues, “[p]resumed lawyer independence thus distances lawyers fromclient conduct but does nothing to restrain client
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excesses” . Third, such assumptions are likely to affect the way client employers interact with their in-house lawyers and the weight given
to their advice. For example, the assumption that an in-house lawyer is not independent could create a dynamic whereby that lawyer’s
role is devalued by those within the company, while an external lawyer’s advice is given extra gravitas.
This de-valuing of in-house advice has some risks. Clients may require work done by internal lawyers to be duplicated or endorsed by
external lawyers with the result being higher costs and reduced efficiency. Alternatively, it may lead clients to retain external lawyers
exclusively, as the role of internal lawyers is seen as circumscribed. The consequence of this election is that it removes or limits the
potential for in-house lawyers to contribute in positive ways to the legal and ethical conduct of the company.
In-house lawyers may have an ability to sway the client towards ethical conduct that is not matched by external lawyers. There is a
developing literature, some of which is backed by empirical study, that considers in-house lawyers, not as subservient to the client
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employer, ‘“second class citizens” with a narrow job role’
but rather as important actors within the corporate form. This literature
acknowledges that the role of in-house counsel has increased in prestige, responsibility and power to the point that the general counsel is
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now part of the top-tier of management . As such, they, and members of their team, are likely to have significantly better information
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about corporate activities than external lawyers . They are also performing socially useful roles. Painter, for example, argues that these
lawyers act as “ lawyer intermediaries [who] convey the content of regulation to management, monitor corporate compliance with regulations and
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convey to regulators and legislators, or to their lawyers, management’s preferences for changes in regulations ” . The work of Le Mire and Parker
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finds that in-house lawyers have the potential to shape the activities of external lawyers in positive as well as negative ways
. Their
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influence within the corporation can also shift the corporation itself towards legal and ethical behaviour . This influence can be exerted
as a transaction is being developed or considered, and is, therefore, more likely to be effective as the company will not yet have fixed
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plans. Others note in-house lawyers’ potential to engage in ‘preventive legal work’
or act as the ‘corporate conscience’
. Some
regulatory initiatives also see in-house lawyers as potentially a force for good. For example, the Sarbanes-Oxley Act places obligations on
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lawyers to report illegal behaviour to those empowered to act on it
. An assumption that leads to a curtailed role for in-house lawyers
may undermine their ability to engage in these positive activities.

2. A MODEL OF INDEPENDENCE
Elsewhere I have proposed a model of independence that encompasses four key elements drawn from the inter-disciplinary literature:
capacity, status, power and structural barriers. These can be used to understand, establish and encourage independence in theoretical
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and practical situations . Capacity, status, power and structural barriers will exist concurrently in many situations. In fact in order to
realise independence most fully it is likely that a combination of elements will be present, but in every case the first component, capacity,
is critical. By attending to these four aspects it is possible to understand better what it means to be independent as an in-house lawyer
and ensure that conditions that support independence can be created in an in-house context.
Another advantage of analysing independence in this way is that it responds to a variety of contexts. As independence is a tool used
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in many different circumstances , it is likely that the balance between the elements will vary
. For example, judicial independence is
heavily focused on establishing structural barriers that protect the judiciary. These barriers ensure that the judiciary has security of
76
tenure and funding that is not at the whim of the executive . By contrast, regulators of independence for company directors should seek a
more permeable model, with less focus on structural barriers due to the need for management and shareholders to work with the directors
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in advancing the corporate objectives .
The next section of the paper will briefly describe the four elements and how they might be put into practice in an in-house context.
Independence as Capacity
The first theoretical construct relies on capacity. It suggests that independence can best be ensured with a focus on internal capacity of
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an individual. Such capacity is sometimes described as ‘independence of mind’ . The basis for this theory of independence can be found
in the philosophical concept of autonomy. Autonomy, itself a contested concept, literally means ‘self-rule’. As an ideal a person is
autonomous if they are capable of determining, and acting according to, their authentic value:
The idea of self-rule contains two components: the independence of one's deliberation and choice from manipulation by others, and the capacity to rule oneself … However, the
ability to rule oneself will lie at the core of the concept, since a full account of that ability will surely entail the freedom from external manipulation characteristic of independence
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.

This capacity has traditionally been at the heart of professional ethics, with professionals seen as persons whose expertise, training
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and commitment to ethics make them able to exercise appropriate professional judgment .
The importance of the capacity to exercise independent judgment flows from the fact that an actor is rarely insulated from influence,
incentives, and pressure. In the legal context, the lawyer is almost always receiving a financial incentive from the client, is often under
pressure to keep the client happy, and is subject to a range of influences, including group and professional norms. In contexts such as
these, a capacity for self-rule is the only protection that can be offered.
The difficulty with the concept flows from the fact that the complexities involved in identifying and encouraging a capacity for
independence are considerable. The system of lawyer regulation is built on the idea that it is possible to select people with the potential
for independent judgment, and foster their capacity to exercise this kind of judgment through education. So applicants for admission to
the profession undergo a lengthy and rigorous under- or post-graduate degree, followed by an examination of their character before they
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can be admitted . Such processes are a familiar part of the landscape for all lawyers, regardless of their professional setting.
Independence as Status
The claim of independence can also be analysed as a claim for status. This idea can be seen in the analysis of dependence where a
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finding of dependence is associated with a lack of status . In some cases dependence is then used to justify supervision or intervention .
Conversely independence from domination is associated with higher status, which can be used to support and encourage independent
action.
For lawyers, their status flows from their professional standing as well as their specialised expertise. The claim of professionalism has
significant benefits for those who assert it. In general these include increased status and power. As Richard H Hall observes,
“[p]rofessionals in organizations are able to determine what they will do and howthey will do it. The contents of the work are thus in the hands of the
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professionals, rather than the organization ” . This level of independence is both expected by the person, as well as built into the fabric of
their occupation:
A professional attribute that is both structural and attitudinal is the presence of professional autonomy. While the structural aspect of autonomy is indirectly subsumed under the
efforts of professional associations to exclude the unqualified and to provide for the legal right to practice, autonomy is also part of the work setting wherein the professional is
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expected to utilize his judgment and will expect that only other professionals will be competent to question this judgment .

Within an organisational structure, the nature of the specialised expertise may determine the degree of status it provides. So, where
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the expertise is not understood or sought by other parts of the organisation, it may have no influence
. However, where the expertise is
given specific status by bureaucratic controls this may enhance the position of those who possess the expertise. So, for example, where
bureaucratic controls dictate that all legal matters must be scrutinised and supervised by the legal department, this may grant the inhouse lawyers special status. This status may enhance the lawyer’s sense of professional independence and create the space necessary
for them to exercise independent judgment. The importance of legal matters to the core business of the organisation may also affect the
status of the legal department and the independence afforded to the lawyers within it. As noted by Abernathy and Stoelwinder:
When core production processes become dependent on the expertise of professionals, these individuals often gain considerable autonomy within the organization. This autonomy
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becomes problematic when professionals demand, and often achieve, control not only over the process of the work but over the purposes and ends of the work .

The acceptance of the in-house lawyers that the final call, and the strategic agenda, for both business and legal matters is made by the
CEO, or the board, may indicate that the status of the in-house counsel has that upper limit as well. This upper limit prevents the
professional independence undermining the overall organisational goals.
The identification of a person as a ‘lawyer’ in their position title may provide a useful signal of an individual’s status and role. As
well the formalisation of the importance of the legal department through bureaucratic controls that prioritise its services and channel
transactions through the department may be valuable. These features may support, and their absence may undermine, the independence
of in-house counsel.
Independence as Power
Closely related to the idea of status is power. Weber identified power as “ the chances which a man, or a group of men, have to realise their
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will in a communal activity, even against the opposition of others taking part in it
” . In order to be authentically independent it may be
important that one have the ability to control a situation. Often power and status will be associated, however it is possible that in-house
lawyers might have a prestigious status without necessarily having power to exercise their professional judgment in an independent
way. For example, an in-house lawyer might nominally have the role of supervising the conduct of a legal matter but might have to defer
to the head of a business unit on all significant questions. Without power, not only will independent thought be less likely, independent

action is presumably dependent on the will of others.
For the professional, power is rarely absolute. While a degree of power may be an important aspect of independence, it would seem
unlikely that ultimate power in most organisations would rest within the legal department. This is consistent with the positions of most
lawyers regardless of the practice setting. In most circumstances a client would make the final decision on a course of action. In such
cases the last recourse where a lawyer was ethically compromised by the client’s decision would be to resign. If we accept that allowing
the client to have the final call is consistent with the independence of the lawyer this suggests that the subordination of in-house counsel
to a final call by the organisational hierarchy is not inconsistent with power and independence.
The importance of power might be indicated by in-house counsel who make efforts to reach out and network with their colleagues in
order to build informal power. Involvement in professional outreach activities within an organisation, such as education sessions on
new regulatory changes, can assist in-house lawyers in establishing relationships with others. Power might also be shored up by an
ability to appeal to the upper echelons of power within the organisation, such as the CEO or chair. The way the in-house counsel fits into
the corporate reporting lines may well indicate their power, and a thoughtful construction of such reporting lines should be considered.
Independence as Structural Barriers
The most common way to create independence is to set up a series of structural barriers that prevent interference with the
independent actor. This exercise is one of trying to insulate the actor from inappropriate influences. It involves anticipating the kinds of
influence that might undermine independence and setting up structural protections that seek to prevent such influences. While this is an
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approach taken in a range of areas , it has some notable advantages and disadvantages.
The advantages of this approach are that it can help raise awareness of problematic relationships and threats to independence. It can
also, where structural barriers are made known to others, signal independence to third parties. It is plausible that this would short-circuit
the efforts of some to influence the independent actor, as well as shore up the independent actor’s commitment to independence. This
suggests that these kinds of structural initiatives, where they are possible, can support independence.
However, it is also arguable that this approach cannot provide the whole answer. First, it is very difficult to identify and create
appropriate structural barriers against all the kinds of influence that may undermine independence. In addition to the financial and
political connections that are obvious threats to independence, subtle social connections may arise in the course of relationships that are
difficult to predict ex ante or identify ex post. Indeed acknowledging and managing these influences is likely to be a better response than
futile efforts to exclude them. So acknowledging the potential for management to exert influence over the legal department and setting up
systems whereby the legal department has recourse to the board may well be a useful response to the risk of undue influence. Conversely,
approaches to remuneration that allow in-house lawyers to share in bonuses dependent on corporate income or to participate in
employee share-schemes have the potential to undermine the structural independence of in-house counsel. Finally, consideration should
be given to the physical location of the legal department. Where in-house lawyers are dispersed throughout a large corporation the risk is
that they lose their identity as lawyers, and become simply members of the larger executive team.
Conclusion
The working situation of in-house counsel provides some challenges for the traditional ideas about lawyer independence. Lawyers
have been seen as independent due to their distance from the client, as they practice in firms with fellow lawyers. They are also seen as
having limited financial dependence on any one client as they work for many clients. While there are some questions as to whether these
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traditional expectations apply to modern practice , they operate as a measure against which in-house practice is measured (and found
wanting). This paper has argued that adopting a reflexive approach that assumes external lawyers
are independent and in-house
lawyers are not , is overly simplistic and counterproductive. Instead an agenda that works towards a more complete and nuanced
understanding of independence as it applies to lawyers, both in-house and external, has the potential to create the conditions that
actually support independent action.
Redefining independence as a term of art which encompasses elements of capacity, status, power, and structural barriers holds
promise as a way of focussing the attention of firms, lawyers and policy-makers on the aspects of independence that matter. This paper
also suggests a number of practical interventions that can be used to shore up each element of independence in ways that fit with the inhouse context. Such an approach re-frames the current unproductive discussion by providing a framework soundly based on theoretical
perspectives and with real practical significance.
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Introduction
Across Europe, the role of the Company Lawyer has become more important as companies of all sizes recognize the value of a strong
internal legal department that works closely with sales, operations, finance and other business disciplines. From an American
perspective, it is puzzling and frankly disappointing that some European countries and the EU as a whole still struggle with the notion
that Company Lawyers can maintain their independence regardless of their employment status, and in fact have an obligation to do so.
All lawyers – whether we work at a large international law firm, a small French
cabinet, or as a Company Lawyer in Europe or
elsewhere – are bound by professional duty to act independently for the best interests of our clients, the law and the profession.

1. INDEPENDENCE OF COMPANY LAWYERS
IN THE UNITED STATES

In the United States, there is no professional distinction between Company Lawyers and lawyers in law firms (i.e., French
juristes
d’enterprises and avocats). All lawyers are bound by the same ethical rules, and consequently have the same professional duty to our
clients, whether we act as an employee of our client or as an external advisor.
While every state is responsible for enacting its own rules of legal ethics, almost every state has adopted a version of the American Bar
Association (ABA) Model Rules of Professional Conduct, which applies equally to Company Lawyers and outside lawyers. Rule 1.13,
which addresses the “organization as client,” begins with the important concept that “[a] lawyer employed or retained by an
organization represents the organization acting through its duly authorized constituents.” In other words, our professional duty is to the
company itself, rather than to its individual officers, directors or employees. This is true whether we are employed by the company or
retained as an external lawyer.
On the important question of legal professional privilege, there is also no distinction between internal and external lawyers in the U.S.
It is generally accepted in every state and under Federal law that any communication between lawyer and client for the purpose of
obtaining legal advice is protected as confidential. As a Company Lawyer, this privilege is critical to ensuring complete and candid
communications with our clients, which in turn allows us to provide effective, independent legal advice.
In short, the notion that a lawyer’s employment status would affect the independence of her advice is simply not part of the discourse
in the U.S. legal community. This leads to some cultural adjustments for American lawyers who, like me, have represented European
clients as a Company Lawyer. For those of us who are accustomed to operating with the benefit of the privilege, it is disorienting and
counterintuitive to have it revoked (at least in part), merely because our client is a division of a European business.

2. EMPLOYMENT STATUS DOES NOT AFFECT
INDEPENDENCE
Like many Company Lawyers in the U.S., I represented my client as an external advisor at a law firm before I accepted an in-house
position with the same company. My professional obligation to provide honest and complete legal advice in the best interests of the
company did not change in any way when I became an employee. In fact, I believe that the security of my regular salary, together with
other advantages of working in-house, enhanced my ability to provide truly independent advice.
When I was a partner at a law firm, my income was entirely dependent on the revenues I generated from the firm’s clients. Whenever I
delivered bad news to a client, or advised them against an otherwise attractive course of action (i.e., “you should not sign this profitable
contract because it is probably illegal”), I was fully aware that the client could terminate my representation and find another lawyer who
might provide a more favorable opinion. I am comfortable saying that this never influenced the integrity of my work, but I would be less
than honest if I said I was not keenly aware of the possibility (as all law firm lawyers must be).
Experience showed, however, that the clients who were most willing to accept my advice – even if they didn’t like it – were the ones
with whom I had built a relationship based on mutual trust and respect. Conversely, newer clients (and especially first-time litigation
clients) were much more likely to “shop around” until they found a lawyer who would give them the advice they were looking for. No
client likes to be told that it will probably be sued (or prosecuted) if it continues to act in a way that is otherwise good for business. The
smart client will work with its lawyer to develop a strategy to protect the best interests of the business while acting within the law, but
there are always clients who will find it easier to change lawyers than to change their conduct.
Not surprisingly, the longer I worked with a client of the firm, and the better we got to know each other, the more likely the client was
to trust my advice, even when it wasn’t what they hoped to hear. It is precisely this dynamic that enhances the independence of the
Company Lawyer and makes the in-house role so attractive to many lawyers. As a Company Lawyer, I got to know every detail of my
client’s business, from its operations to its finances to its business development plans. This in-depth knowledge gave me a clearer
understanding of my client’s best interests and made my legal advice even more valuable. More importantly, perhaps, I developed good
working relationships with the executives, the accountants, the managers and many of the front-line employees. As a result, I was
confident that I could fulfill my professional duty of independence to my client (the company) without fear of retribution.
All of this is not to suggest that there will not be bumps in the road, or that popularity with one’s colleagues is more important than
competent legal advice. On the contrary, I believe that it is the consistent delivery of competent, independent legal and business advice
that builds trust between lawyer and client. In any case, there is no reason to believe that a Company Lawyer is any less capable of
fulfilling the duty of independence than an outside lawyer. Indeed, my experience suggests that the Company Lawyer may even have an
advantage in this regard, precisely because of her close connection to the client.

3. THE LEGAL PROFESSIONAL PRIVILEGE ENCOURAGES
INDEPENDENCE
As an American lawyer employed by the U.S. division of a European company, the application of legal privilege to communications
with my client was something of a hybrid situation. On the one hand, the vast majority of my communications concerned U.S. legal issues
of no interest to European authorities: employment law, contract negotiations, and U.S. environmental law, to name three examples. I am
comfortable that my client communications on these issues were protected by the U.S. attorney-client privilege and would not be
discoverable by private litigants or government agencies. On the other hand, I was always aware of the possibility that certain of my
emails and memos – especially correspondence with colleagues in Europe – might not be protected in the event of a lawsuit in France or a
dawn raid at our headquarters.
Over the course of almost six years in the role, I never had any reason to question the independence of my legal colleagues in Europe.
They, like me, were professionally obligated to provide independent and honest legal counsel to our shared client, and they did so in
every instance of which I am aware. However, I can also say that the professional privilege helped me to build a trusting relationship
with my clients which, in turn, allowed me to be more confident in my independence; my counterparts in Europe were not so fortunate.
This is largely a cultural issue: Company Lawyers and their clients in the US expect their communications to be confidential (within the
confines of the attorney-client privilege), and that reasonable expectation allows them to develop a closer working relationship. I expect
that in some cases, the lack of such a privilege in many European countries and at the level of the E.U. makes it more difficult for some
Company Lawyers to gain the full trust and confidence of their clients.
Conclusion
There are many good reasons to extend the legal professional privilege to Company Lawyers throughout the E.U., chief among them
that public policy should encourage open and honest communications between clients and all of their lawyers, internal and external.
Rather than view an employment contract as an impediment to independence (as in the
Akzo Nobel decision), we should view the
extension of the privilege to Company Lawyers as a means of strengthening the lawyer-client relationship, which can only lead to even
greater professional independence.
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Introduction
The job of the company lawyer is changing over the course of time, especially in light of the increasing sophistication of (legal)
technology, which is one consequence (among others) of the refinement of the rule of law and the growing importance of the role of
economic and corporate activity in achieving progress, including democratic progress. This is not played out in uniform terms, as the
level of responsibilities assumed will vary in line with the size of the company, the nature of its activity, its management style and the
structure of the legal department. Nevertheless, this does not rule out the idea of having practitioners with an identical profile, and
especially seeking to ensure that the company lawyer’s activity can help to define the company in the legal sense. For this to be effective, a
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clear-cut profession must be recognised .

1. INSTITUTIONAL CONCEPTION OF THE COMPANY
AND THE STATUS OF THE COMPANY LAWYER
1.1. The concept of company
The company, which is first and foremost an economic concept, is less clearly defined in legal terms. Here, incidentally, its definition
is necessarily functional in nature. Indeed, given the particular objective of each discipline, it may vary, being a means to achieve an end
and other objectives. Thus while company law can safely equate it to the legal entity grouping together the holders of the company’s
capital, employment law cannot use this definition, as workers claim the right to be regarded as “the company” just as forcefully as the
shareholders do. Michel Despax created a delightful formulation to encapsulate this idea: “
employment lawunites what company law
divides”, mainly because it does not limit itself to reckoning in terms of economic units. In view of its object, it also requires the social unit
to supplement it.
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The foregoing leads us to examine the institutional thesis of the company
even more closely, in that it is fed by sectional interests,
which are not limited to those of the holders of the company’s capital and of the workforce, even though these interests are pre-eminent.
Other interests are concerned, too: the company’s suppliers and its customers, and the State and the local authorities, and therefore
stakeholders other than the employers and the trade unions, such as consumers’ associations or organisations seeking to protect the
environment, are likely to act in the name of the company’s interests.
The company’s interests then supplant sectional interests, especially those of groups of shareholders and employees, as a
manifestation of the general interest. They confer a high degree of autonomy on the company’s manager (another functional notion) in the
way he exercises his power, and are in fact the sole limitation of substance thereon. Hence the theory of abuse of power, i.e. using this
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power for purposes other than the company’s best interests . It then becomes essential to clearly establish how sectional interests can be
combined in order to give meaning to the company’s best interests. Are these interests mutually opposed and entrenched, or can they
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complement one another, and help to give meaning to the company’s best interests ?

1.2. The position of the Company Lawyer
The position of the company lawyer, his identity and the way he operates will all benefit from being built on the basis of such
reflection on the status of the company, drawing inspiration moreover from the functionalist theory of law – which allows us to move
beyond the structuralist theory geared to the aim of organising the transition from natural society to civil society; as a result, the
functionalist thesis favours the creation of standards via sources other than those that fall within the competence of the State. From this
angle, the company lawyer then becomes a catalyst for the means of embodying the general interest, notably by acting as guarantor of the
company’s interests, but without – and here, it is important to emphasise this point to the employers’ organisations – management
powers being undermined in the process. Incidentally, the limitations imposed by setting up the company lawyer as the company’s
manager’s deputy would soon become apparent in the right of ownership, which determines the company’s best interests, a fundamental
right inherited from a number of key texts such as the 1789 Declaration of Human Rights and the European Convention on Human
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Rights. In the end, “any assertion of the company’s interests necessarily places limits on the rights of the business owner ” .
This mission of general economic interest which may be discharged by the company lawyer in the name of the company’s interests
can however only be articulated if the technical approach to law – based on the fact that it is an end in itself – is abandoned in favour of
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an organisational approach that turns it into an instrument serving other objectives . The attraction of the organisational approach also
stems from the contribution it makes to an ecumenical expression of the various legal disciplines, making them mutually compatible, and
thereby enhancing the efficiency and even the effectiveness of the law. Establishing a contrast between company law (commercial law in
the broad sense) and employment law (welfare law in the broad sense) not only has the effect of creating legal uncertainty, and thus
excessive judiciarisation, but also prevents the creation of values; to some extent this process is dependent on standards tailored to a
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particular context and (or) project, i.e. that of the company, not that of the shareholders or employees .
These preliminary considerations, which we cannot subscribe to, affect the developments below regarding the independence of the
company lawyer (2), inviting the reader to reflect on the concept of parasubordination (3).

2. TECHNICAL INDEPENDENCE AND THE STATUS
OF THE COMPANY LAWYER
2.1. The notion of Technical Independence

Does the company lawyer hold a job or does he practise a profession? This question is a vital one in the light of the institutional thesis
of the company. If he is to act, to some degree, as guarantor of the company’s interests, it is not enough for him to enjoy a high degree of
autonomy: he must be independent.Yet this is possible only if the person is practising a profession whose rules, including those
governing ethical standards, protect him, in the name of the company’s interests, from the exercising of management powers. The reason
why trade-union representatives and workers’ elected representatives enjoy special protection against dismissal, via rules that vary from
one State to another, is because they are discharging a mission of general interest in favour of the workers’ collective interests, and one
that goes beyond the confines of the company itself. The same comment applies to occupational physicians, for the same reasons.
Whilst it is possible to be autonomous to a greater or lesser degree, one is either independent or one is not. On the other hand, it is
possible to be independent for one activity but not for another, as independence is a functional notion. What characterises a profession
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(in this case a liberal profession) is the issue of technical independence alone, in the way it is practised
. It is therefore not incompatible
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with the legal subordination that characterises the contract of employment, which is evidenced solely in terms of working conditions
.
Incidentally, economic dependency alone establishes the worker as the weak party to the contract, making it necessary to deploy a
protective arsenal inspired by the notion of economic law and order, mainly to provide protection. This is expressed in the form of
regulation of contracts, formalism and undermining the compulsory force of the contract, all of which are ways of enabling the contract to
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act as the sole means of actually enforcing the law governing the parties, despite the existence of a weak party . However, this protection
is not necessarily that which results from employment law.
All of which amounts to saying that, regardless of the company lawyer’s corporate status (in terms of social protection) and his legal
status (in terms of employment law), the technical independence that he requires gives rise to professional rules, which may be derived
from charters and contractual fabrics, and not just from the law. In light of the foregoing, there is no objection – contrary to the view held
by the French bar – to company lawyers being admitted to the professional body of barristers. This step is even eminently desirable from
the viewpoint of the general interest. Without being (too) unkind, it may be argued that the reasons why the various bars reject this idea
are primarily dictated by conservatism, and the fear of having to share judicial activity with a greater number of professionals. The
independence argument is not relevant, as the notion of independence is divisible. To this end – showing that the problem is primarily a
cultural one – it will be noted that physicians and barristers adopt radically different solutions in the name of independence: the former
accept salaried employment with a company (notably a clinic or hospital) but not with a colleague; the latter accept internal salaried
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employment but not as a company barrister .
This being the case, the relationship with the company can only ever be of a special nature, whether it involves legal subordination (in
terms of working conditions) or merely economic dependency. On the one hand, technical independence gives rise to personal liability in
the execution of professional deeds, whereas salaried employment gives rise to liability on the part of those in charge and of principals. It
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will be noted however that case law tends to exclude personal liability, wrongly in our view . French law has also adopted this solution
in order to distinguish the barrister who is working as a colleague and the employed barrister, moreover on the basis of an artificial
criterion, that of whether or not he has access to personal clients; however, it specifies in particular that the subordination of the
employed barrister applies only as far as working conditions are concerned. Even if we accept the thesis of personal liability, it will of
course apply only to technical deeds; above all, the state of economic dependency then means that the public liability policy is taken out
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by the company, which pays the premiums covering this .
Secondly, even though technical independence is not incompatible with the legal subordination that characterises salaried
employment and is evidenced by working conditions, due to the high degree of autonomy that it engenders, the latter impacts on the legal
status. By way of example, technical independence is incompatible with the idea of measuring the amount of time spent working, which
therefore prevents the person concerned from complying with a significant share of the legislation governing working hours. All that
remains imperative here is the rules governing the right to healthcare, since this is a fundamental human right. Incidentally, these rules
should apply to a professional who is in a state of simple economic dependency, as soon as this gives rise to liability on the part of the
work-provider. Nevertheless, economic dependency reduces the scope of infringements of individual freedoms in the name of the
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company’s interests, and thus of the right of ownership .

2.2. Towards a status for Company Lawyers
Consequently the agreement to act in good faith in the performance of the contractual relationship assumes much greater importance
than it does for an employee who is merely performing a job, with significant consequences in the field of ethics. This might form part of a
code of professional ethics which is mainly contractual in nature or is derived from a charter if the profession of company lawyer is
organised; in point of fact this is how the status of journalists is established in France. Joining the professional body of barristers might
give rise to a number of specific rules, justifying the existence of a special register like that which exists in other regulated liberal
professions, especially those of physicians and pharmacists.
Contrary to what those at the head of the barristers’ profession (in France) believe, this would not bring about a reduction in the level
of their activity, as the attraction, for company lawyers, of joining the ranks of barristers stems primarily from the technical independence
it offers, and the way this is expressed in terms of sharing professional secrecy with external barristers and in the protection it offers
when acting in the name of the company’s interests. Incidentally, not only do company lawyers not have a taste for judicial activity but in
terms of professional ethics, it would be difficult for them to become involved in cases relating to deeds drafted by them, after
participating in the corresponding negotiations.
One final comment is called for in relation to granting the company lawyer the status of barrister. The representation structure of the

profession is far from being uniform, especially in Europe. The bar, such as it is conceived in France, is an establishment discharging a
public service mission by delegation from the State, and is devoted in the first instance to defending the rights of users from the viewpoint
– mainly though not entirely – of smooth administration of justice. This calls for compulsory membership on the part of everyone, a
situation that is fundamentally incompatible with the bar taking actions linked to defending the material and moral interests of the
professionals themselves. Such an activity is that of an employers’ grouping, or a trade union. Compulsory membership may then fall
foul of the ban on discrimination in terms of rights of association, which the European Court of Human Rights has stated can be
exercised, because this is a fundamental individual freedom, both in negative terms, via the right not to belong, and positive terms. The
European Court has already pronounced judgment to this effect in respect of architects. And furthermore, even though the CJEU has
declared that a professional body of barristers (a bar) is an employers’ grouping, this cannot be the case where it has employed
professionals and not just employers as members. This disqualifies it, for example, from involvement in negotiating a collective
bargaining agreement.
Elsewhere, and especially so in countries governed by a system of common law, a professional institution is more like an association
in the way it is structured, but finds a way to create standards in the form of self-regulation. The Bar Association is not a professional
body. Here, it is worth pointing out that, in 1899, French physicians went on strike to demonstrate their opposition to the setting-up of a
professional body… invoking their independence!
Whether expressed in the form of a specific set of regulations – which is not mandatory, as a contractual fabric may have the same
effect on account of its prescriptive nature – or by joining the ranks of barristers, classifying the company lawyer as a professional, as
evidenced by his technical independence, is a major requirement because it contributes to the general interest. In this regard, French law
entrusts a specific mission to the head pharmacist of a pharmaceutical manufacturing company. He has concrete powers to prevent the
marketing of drugs and thus can potentially limit the power of the company’s rightful manager. Who objects to this? He is a liberal
professional who belongs to a professional body and is bound by strict rules governing ethical standards, which are just as rigorous as
those applicable to barristers.

3. PARASUBORDINATION IN THE KNOWLEDGE
CIVILISATION
3.1. The organisation of employment in the knowledge civilisation
Employment law came into being through and for a manufacturing civilisation. Its genetic protective function is linked to a
contractual relationship, which is by nature unequal in terms of the balance of power. The employee’s weakness was accentuated by the
advent of industry and modern capitalism. This discipline was fashioned by Taylorian hierarchical methods of working. The close
relationship between the industrial organisation system and employment law is apparent from the name first given to it – industrial
legislation – to the extent that, in many States, trade was excluded from this protective arsenal, as were those people who subsequently
came to be known as managerial staff, so heavily was this law slanted towards protecting manual workers. This organisational model of
economic activity also gave rise to the division between workers employed on a wage or salary and self-employed workers: because the
latter were regarded as economic agents, they were deemed not to need protection.
The gradual emergence of the knowledge civilisation, driven by the progress of ICT, has had the effect of creating new methods of
organisation of employment, and in particular a greater degree of individualisation, meaning that employment law is no longer suited to
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these new contexts, and causing it to be mired in technocratic excesses, thereby creating legal uncertainty
. This is accentuating the
tendency towards enacting legal rules for their own sake, and viewing procedures as formalism rather than as a way to optimise the
quality of decision-making. Such employment law then becomes a necessary evil (evil because it imposes damaging constraints on
economic efficiency, and necessary because the weak party must be protected, especially since he is a worker and he is working in order
to earn a living), and we make do with managing its administrative constraints. Broadly speaking, strategies are decided upon without
any contribution from it, and it is called upon solely in order to formalise the decisions made. This trend is accentuating the technocratic
excess and at the same time hampering the spirit of initiative and entrepreneurship, to the detriment of economic efficiency, as a result of
fear of unknown legal sanctions, whose preventive effects cannot be evaluated.
The worker is regarded as a “social minor”, who needs to be protected, including against himself, on account of the high degree of
suspicion with which his consent is viewed. Consequently, these legal rights surrounding employment are becoming overdeveloped, as
they alone assume the function of protecting this discipline; in the process, we neglect the subtleties of economic law and order providing
protection, supplementing the traditional concept of law and order, which for the most part relates to management, and seeks to protect
contractual freedom as a fundamental right, and can therefore only be over-ridden in the name of the general interest, i.e. that of civil
society and accepted moral standards in particular.
This notion of employment law and the worker employed by a company – who is identified by his status of legal subordination,
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because the will of the parties alone is powerless to categorise the contract of employment
– are out of step with the current state of
economic and corporate life. The situation gives rise to two types of perversion: firstly overprotecting the salaried workers who least
require this protection, i.e. senior managers who can negotiate their personal contract of employment on the basis of an equal balance of
power (which the law governing the parties easily allows), and who also benefit from the safety net created by this legal right designed
for manual workers on the one hand, and secondly, leaving workers unprotected where they are self-employed in the legal sense but who
are economically dependent, and whose relationship is, therefore, also unequal; the number of people in the latter category is rising
sharply in line with the changes in employment practices that have been made possible by progress in ICT.
From this angle, it may be tempting to create an intermediate category grouping these two categories together, based on the concept of
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parasubordination . These workers require protection but not of the kind required by the ordinary employee. It is not just about the
degree of protection, but firstly about finding a different way to reconcile the right of ownership – and thus the company’s best interests –
with fundamental human rights and individual freedoms, and secondly about creating new protective mechanisms linked to the
immaterial assets engendered by vocational activity. Because we are addressing the fundamentals of economic law and order here, it will
also be necessary to give substance to the rules governing the conduct of negotiations, in order to ensure a balance of power, fair
behaviour and performance in good faith, i.e. the pillars on which the contractual process is constructed.
The prototype of the “parasubordinate professional” is the liberal professional, regardless of the discipline he practises.

3.2. Parasubordination as a catalyst
Whatever the attraction of such a construction, it suffers from a major vice: that of replacing one blurred boundary (which is growing
ever more blurred as the transition from a manufacturing civilisation to one based is knowledge proceeds) – that which exists between
employees and self-employed workers – by two boundaries that will be equally blurred, i.e. those between employees and
parasubordinate workers on one hand, and that between parasubordinate workers and self-employed workers on the other.
Hence although it is useful to employ the concept of parasubordination, it is better to use it as a catalyst for the transition from
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employment law (meaning that governing employees) to the law governing vocational activity
, which is a corollary of or operates in
parallel to the law governing economic activity, which is gradually taking the place of company law. It will then group together all
workers, and any protection granted will no longer be linked to membership of a particular category – which incidentally infringes the
fundamental principle of equality of treatment – but to the degree of autonomy, and thus of liability, i.e. the capacity of the individual
contract to establish the law governing the parties in its own right.
The law governing vocational activity might take the form of a platform of fundamental rights common to all workers, resting on three
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pillars :
that of social protection, whose gradual harmonisation is facilitating the disappearance of the clear distinction established
between employees and non-employees; this should apply not only to rules representing the first pillar, in which the general
national solidarity is deployed, but also to collective safeguards (the second pillar), the third pillar being that of individual

insurance. The main effect of economic dependency is solely to make the work-provider responsible for paying some or all of the
contributions necessary to finance safeguards; there is no reason why this type of financing should be limited solely to employees.
Incidentally, the materialisation of the accident-at-work risk, in conjunction with the right to healthcare and the obligation
incumbent on the work-provider to provide protection, is an invitation here to draw no distinction as to whether the worker is in a
state of legal subordination or solely in a state of economic dependency.
that of collective labour rights; the two main rights here are the right to strike and the right to engage in collective bargaining
which, since they are classified as fundamental constitutional rights and/or charters produced both the European Union (in 1989
and 2000) and by the Wider Europe (the 1961 European Social Charter, revised in 1995) have no reason to be restricted to
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employees . At most, the forms of expression will vary according to the nature of the missions being exercised and the degree of
autonomy enjoyed by the worker in question.
lastly that of individual rights, which can easily adopt the model of the human rights and individual freedoms enshrined by the
European Convention on Human Rights, plus the expression of the substantive nature of the rules governing the conduct of
negotiations and the requirement for there to be a legitimate reason to break off the relationship.
The company lawyer can then easily be positioned on the basis that he exercises a profession characterised by technical
independence, as the concept of parasubordination allows precise limits to be set on his autonomy, linked to acting in the company’s best
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interests, as well as a type of protection appropriate to economic dependency alone. Inventiveness
in establishing standards – by virtue
of a company lawyer “status”, whether he holds the rank of barrister or not – can deliver significant progress based on
parasubordination.
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Introduction
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The judgement issued by the Court of Justice of the European Union (CJEU) on 14 September 2010 in the Akzo case
confirmed the
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position it had adopted some 30 years earlier : the exchanges made between an in-house lawyer and management do not benefit from
the confidentiality that protects communication between lawyers and their clients.
The main factor underpinning this decision is the existence of an employment contract between the in-house lawyer and his
employer, whereby this “employment relationship” rules out the independence needed to enjoy the legal professional privilege: “
the
requirement of independence means the absence of any employment relationship between the lawyer and his client
” (point 44 of the ruling, 14
September 2010). The Court’s reasoning is identical to that which it used in the 1982 AM & S ruling.
This reaffirmation merits a detailed examination of the basis for the judgement as well as the Court’s reasoning (1). By comparison,
the consequences identified by the CJEU of the existence of an employment relationship between the in-house lawyer and the company
call for an examination of French case law in relation to employment contracts, revealing that the French courts see no incompatibility
whatsoever between an employment relationship and the independence of the employee (2). It can be concluded that by identifying a
principle of incompatibility between an employment contract and the independence of in-house lawyers, the CJEU aligned itself with an
outdated understanding of the employment relationship of employees, one that is particularly far removed from today’s practice of the
law within and for companies (3).

1. EUROPEAN CASE LAW ON LEGAL PRIVILEGE:
EMPLOYMENT CONTRACTS RULE OUT
THE INDEPENDENCE OF IN-HOUSE LAWYERS

Under European case law, the exclusion of in-house lawyers from the benefit of legal privilege, mainly on the basis that they are
employees, can be traced to the 1982 ruling in the AM & S case, which stated that “
the confidentiality of written communications between
lawyer and client” is only guaranteed if “ such communications […] emanate fromindependent lawyers, that is to say, lawyers who are not bound to
the client by a relationship of employment ” (point 21). In its 14 September 2010 ruling, the Court largely relied on the earlier decision,
concluding similarly that “ the requirement of independence means the absence of any employment relationship between the lawyer and his client ”
(point 44). Once again, the notion of independence is clearly defined in terms of the absence of an employment relationship. Expressly
highlighting this difference in the way in-house lawyers and external lawyers are treated, the Court stated that “ an in-house lawyer cannot
[...] be treated in the same way as an external lawyer, because he occupies the position of an employee which, by its very nature, does not allowhimto
ignore the commercial strategies pursued by his employer, and thereby affects his ability to exercise professional independence
” (point 47);
“Consequently, an in-house lawyer is less able to deal effectively with any conflicts between his professional obligations and the aims of his client
”
(point 47).
The in-house lawyer’s lack of professional independence is therefore based on the employment relationship, which prevents any
challenges being made against the principle laid down. It matters little, for example, that the in-house lawyer has the status of a lawyer
under national law (as was the case in the Akzo affair): “
whatever guarantees he has in the exercise of his profession ” (point 47), “ the fact
remains that [he is] not able to ensure a degree of independence comparable to that of an external lawyer
” (point 46). By contrast, some
circumstances appear to further reinforce the irrebuttable presumption of incompatibility between employee status and independence,
such as where an in-house lawyer, as in the Akzo case, acts as a competition law coordinator, “ which may have an effect on the commercial
policy of the undertaking. Such functions cannot but reinforce the close ties between the lawyer and his employer
” (point 48). Summing up, the
Court concluded (and at this stage also introduced an additional element in its reasoning, that of the economic dependence of the inhouse lawyer): “It follows, both fromthe in-house lawyer’s economic dependence and the close ties with his employer, that he does not enjoy a level of
professional independence comparable to that of an external lawyer ” (point 49).
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In so doing, the Akzo ruling supports the opinion of the Advocate General
, which, on the controversial question of in-house
lawyers’ independence/dependence, went into significantly more detail than the ruling itself. Four factors can be identified in the
argument of Advocate General Kokott, leading to the conclusion that in terms of legal privilege in-house lawyers must be distinct from
external lawyers:
the in-house lawyer’s complete economic dependence on his employer : although the possibility of an external lawyer’s
economic dependence has also been recognised, it is considered incomparable with that of the in-house lawyer’s relationship with
his employer, “who alone provides himwith most of his income in the formof a salary ” (point 69 in the Advocate General’s
conclusions);
the in-house lawyer’s compliance with the work-related instructions issued by his employer, as well as the possibility of direct
or indirect pressure and influence from the employer in the course of day-to-day business , a risk that stems from the fact that
“an enrolled in-house lawyer […] is in any event part and parcel of the structures of the company or group by which he is employed ”, in other
words he is “structurally, hierarchically and functionally dependent on his employer ” (point 69, conclusions);
the presence of conflicts of interest that are more difficult to resolve in the case of in-house lawyers, who must face the wishes
and objectives being pursued by their employer. This might lead them “ in eagerness to showobedience to [their] employer” or “give
legal advice the substance of which will be acceptable to that employer ”) (point 65, conclusions);
the “personal identification of an in-house lawyer with the undertaking for which they work, as well as with its corporate
policy and corporate strategy” (point 70, conclusions), a lack of distance which, according to the Advocate General, is
significantly greater than that which may be observed in the case of external lawyers and the activities of their clients.
This argument may be seen through the lens of French law, and in particular the existing case law in relation to the criteria of
employment contracts. This is what we will now look at in more detail.

2. FRENCH CASE LAW ON EMPLOYMENT CONTRACTS:
LEGAL SUBORDINATION DOES NOT RULE OUT
THE EMPLOYEE’S INDEPENDENCE
Although the French Labour Code ( Code du travail ) does not provide one as such, the definition of the employment contract has been
well established in France, notably through an abundance of case law. The most important criterion is the employee’s position of
subordination in relation to his employer. This is a legal relationship characterised by the employer’s power to manage, control and
sanction the employee. The case law has nonetheless evolved somewhat: this legal relationship of subordination initially meant that the
employer had effective and direct management and control over the actual execution of the employee’s work. But the notion of legal
subordination has been gradually broadened, and in some cases no longer relates to mere constraints on the material conditions of how
the work itself is carried out. This broader interpretation of the legal relationship of subordination naturally resulted in identifying as
employees a wide range of people who had previously been excluded from the employment relationship, in particular those members of
the so-called “liberal” professions. For a long time, the French Court of Cassation has held that there is no incompatibility between the
practice of medicine and employee status, based on the principle that the professional independence of doctors is not irreconcilable with
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the position of subordination that results from an employment relationship .
Beginning with the medical profession (doctors, surgeons, pharmacists, dentists, midwives, etc.), this approach was later applied to a
wide range of professions in which employers cannot fully exercise their managerial powers given that these professionals benefit from
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“complete technical and deontological independence”
in carrying out their work: accountants, architects, academics, researchers,
artists, etc. In the case of these various professions, it is now well established that “ legal subordination […] is determined based only on the
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working conditions” . And for more than half a century, the Court of Cassation in France has consistently repeated in rulings relating to
such professions that technical independence is not incompatible with the legal subordination that characterises the employment
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contract .
A. Sauret summarises the position as follows: “ There are professions whose technical independence by principle prevents interference from
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third parties in their execution ” . The complete compatibility between an employee’s independence and his legal subordination is based
on the employer’s inability to effectively control certain types of professional services, in particular those with a significant technical
and/or intellectual dimension. Essentially, such services require a very high degree of autonomy on the part of the professional
concerned, meaning that “ in effect, the worker’s status as an employee is secondary to his status as a professional
”, and it is his skill and
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specialised knowledge that generate “ his independence in exercising his profession
” . The independence accorded in this way to
professional practice means a form of subordination that is limited to the structuring of roles and the material conditions for the
execution of the work.
Reflecting this approach, French law no. 90-1259 of 31 December 1990 authorised the employment-based practice of lawyers and
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notaries, although these professions most strongly opposed to the move . After a period of stiff resistance, the French legislature thereby
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enshrined in law the compatibility between legal subordination and respect for the employee’s independence .
This situation is far removed from the principled incompatibility – laid down by European case law – between employment contracts
and the independence of in-house lawyers. One might object that French case law on the independence of employees has almost always
addressed situations in which the employer is not the recipient of the service provided: it is the clients (or patients) and not the employer
who benefit from this service, in contrast to the case of in-house lawyers, whose employer is also the (internal) “client”, indeed the only
client, which may change one’s perspective of their independence. One might also point out that “social” case law in France has focused
on recognising employees’ technical independence, whereas at a European level it is the absence of professional independence that excludes
in-house lawyers from the benefit of legal privilege. It is true that the latter is broader than the former, and the CJEU has identified factors
underpinning the dependence of in-house lawyers that are not linked to the technical nature of the services they provide. Finally, nearly
all of those professions for which the French courts have reconciled technical independence and legal subordination benefit from a
particular deontological status that is cruelly lacking in the case of in-house lawyers: the introduction of such a status at a national level
in France would no doubt serve to move the debate forward.
What French case law nonetheless shows is that it is possible to adopt a principle based on reality that allows for the reconciliation of
two states that are – in appearance only – contradictory: technical independence and legal subordination; liberal professions and
employment contracts; exercising one’s profession while in an employment relationship. What is striking in the position adopted by the
CJEU – and reaffirmed in the same terms 30 years later – is that it allows no room for nuance and is based on a principle that is not up for
debate: an employment relationship necessarily implies that the in-house lawyer does not have independence. In other words:
subordinate, THEREFORE dependent.
It is difficult not to see the Court’s position as representing both an outdated understanding of the employment relationship entered
into by employees (and particularly of the relationship between in-house lawyers and their employers) and a vision of the “liberal”
lawyer that is idealised and outmoded, made sacred even. Both fail to reflect the reality of how each of these professions is practised. The
final section develops this further.

3. EUROPEAN CASE LAW NEEDS TO BREAK WITH ITS
IDEALISED VISION OF THE LEGAL PROFESSION – AND
WITH ITS DEMONISATION OF THE WORK OF IN-HOUSE
LAWYERS!
At the end of the 1980s in France, draft laws proposing to bring together the professions of legal counsellors and lawyers provoked
passionate debates that were in some ways evocative of the great quarrel between the Ancients and the Moderns. Some referred to the
“age-old soul of the liberal professions ” and the need to ward off the “ attack of the Entrepreneurs [and] big Companies” and ensure lawyers
would continue to benefit from “ complete independence free fromany relationship of subordination and, therefore, fromany employment
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contract” . It is regrettable that, as in the past, this is more or less the position currently adopted by the Court of Justice of the European
Union.
This is clear from the Court’s insistence that “ the requirement as to the position and status as an independent lawyer
[…] is based on a
conception of the lawyer’s role as collaborating in the administration of justice and as being required to provide, in full independence and in the
overriding interests of that cause, such legal assistance as the client needs ” (point 42 of the 14 September 2010 ruling). The Court immediately
deduces from this that “ It follows that the requirement of independence means the absence of any employment relationship between the lawyer and
his client” (point 44). This reveals a traditional understanding of the liberal profession as something in which one’s independence rules
out any notion of subordination. Today, “ such an understanding based on a distinction between activities that are considered vile and those that
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are more noble, i.e. liberal, naturally no longer has a place in the debate
” . This is to be welcomed, although it is regrettable that the CJEU
should not have reached the same conclusion.
The same traditional – and outdated – understanding of the liberal professions is reflected in Advocate General Kokott’s approach to
the question of a lawyer’s economic dependence, where she suggests that although such a state of dependence may exist, it is
incomparable to that of the in-house lawyer, whose economic dependence is total. And yet... Let us consider just some of the striking
examples pointed out by Christian Charrière-Bournazel: “ Is a self-employed lawyer with just one client, whomhe could lose at any time, in a
position of independence? Is a lawyer employed by a legal firmwho is not allowed to have his own clients, and may be dismissed if he invokes a
conscience clause against his employer or because he is not generating enough profit, in a position of independence? Is a liberal member of staff who is
allowed to have personal clients but does not have enough to make a living, and if he could would set up on his own or in partnership with others, in a
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position of independence? ” .
Lastly, it is in the CJEU’s view of the relationship of subordination that binds an in-house lawyer to his employer (a form of
subordination which, let’s not forget, is legal in nature!) that one finds a real disconnect between European case law and the reality:
behind its rejection of any independence for in-house lawyers, one senses a suspicion that internal legal expertise is all about allegiance
and servitude – an outdated vision of this profession. This is particularly apparent when the Advocate General underscores the risk that
in-house lawyers will offer their employer “acceptable” legal advice, or when the Court emphasises “the close ties” that bind in-house
lawyers to their employer. Such a conception does not account for the modern-day transformations of the relationship of subordination,
transformations which can also be observed in working relationships more generally, whether in the case of employees or “independent”
workers. Alain Supiot summarises these changes as follows: “ Employees are no longer necessarily a mere cog without initiative within a highly
hierarchical structure. And independent workers are no longer necessarily entrepreneurs free to work as they please. Salary-paid work is being replaced
by what one might call autonomy in subordination, and reciprocally work not remunerated by a salary has opened up to what one might call allegiance
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in independence” ; in other words, the ways in which employees and “liberals” carry out their work have become considerably closer,
and the notion of subordination as a result has become significantly more complex, diluted and shared.
So when the Court states that the in-house lawyer “ occupies the position of an employee which, by its very nature, does not allowhimto
ignore the commercial strategies pursued by his employer ” (point 47), it disguises the fact that it is precisely this awareness of the realities
facing the firm (or of the sector in which it operates) that will determine the company’s choice to seek the services of an external lawyer, as
well as his availability, his responsiveness, his ability to mobilise quickly and commit fully to satisfying the needs of his client. It should
be clear that independence does not mean impartiality, nor does it require neutrality, either for external or in-house lawyers: both have to
be committed to the firm and independent minded professionals.
It should be added that today the centralisation of power in the corporate world is gradually being replaced by a distribution of power
that is driven in particular by increasing demands in terms of ethics and compliance. The phenomenon of delegating power is a good
reflection of this new redistribution of responsibilities and also of the changes in subordination which it has generated. The recognition
in France of conscience clauses for in-house lawyers, allowing them to be the sole arbiter of the appropriate response to a given situation,
would no doubt serve to improve the level of professional independence enjoyed by them, not yet recognised by the CJEU.
For ultimately it is through ethical independence – a personal issue – that all conflicts of interest are to be resolved, something neither
in-house nor external lawyers can escape.
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Introduction
It is widely known that the European Court of Justice (“ECJ”) in Luxembourg (see the ruling of 14 September 2010 in the case
AKZO
Nobel Chemicals Ltd v. the European Commission , C-550/07 P) has taken a position on the issue of the right to professional secrecy enjoyed
by lawyers employed within companies. Unfortunately, that ruling was deeply disappointing not only to the professional community in
Poland, but also for the majority of the Polish legal profession. But not for everyone. The main argument of the ruling on the
independence of in-house lawyers has been and is being carelessly repeated by various important representatives of the Polish legal
community. There are many examples of this, but it will suffice here to cite public statements made as one of the main arguments during
discussions on the subject of the merger of the two similar professions providing legal assistance (Polish
adwokaci, hereinafter
‘advocates’, and radcy prawni , hereinafter ‘legal counsels’), or on the right of legal counsels to appear in criminal cases. In a word, a
number of misunderstandings have arisen around the ECJ ruling as a result of the essence of the independence of company lawyers
being incorrectly understood.

1. ESSENCE OF INDEPENDENCE ACCORDING TO ECJ
In essence, the ECJ stated in the above ruling that the right to legal professional privilege (LPP) is enjoyed solely by external lawyers
(employed in law firms), and should be denied to in-house lawyers. The main element of the ECJ’s justification is its assessment that
lawyers providing legal services on the basis of an employment contract, as opposed to their colleagues in external law firms, are unable
to make a legal assessment of the activities of their customer objectively and independently, because of their relationship with their
employer. The ECJ reached the conclusion that, where there is a conflict between the deontological requirements of the legal profession
and employer expectations, company lawyers will choose the interest of the latter, neglecting the actual legal status in a given situation.
The ECJ’s arguments on this lack of independence are superficial, and result from the acceptance of general assumptions more than from,
for example, comprehensive professional or academic studies. Such a negative evaluation of the role of lawyers employed under
employment contracts is unacceptable. This opinion is shared by the majority of Polish commentators on the ruling, who are convinced
that all lawyers should enjoy LPP, regardless of the form of their legal relationship with their client.

2. LPP AND POLISH PROFESSIONAL SECRECY
First of all, it is important to remember that the institution of legal professional privilege is a concept derived from Anglo-Saxon legal
culture, and differs from the subjective and objective scope of the Polish “secrecy” of contacts between clients and advocates or legal
counsels. These are simply two different, though similar, institutions. Polish professional secrecy applies only to advocates, legal
counsels, their associates and auxiliary personnel employed by them. LPP, on the other hand, covers all persons who possess any media
whatsoever which contain protected data. On the objective side, the scope of LPP is limited to all correspondence between a lawyer and a
client, whereas in Poland the scope of professional secrecy extends to all information which an advocate or legal counsel
obtains while
providing legal assistance.
Secondly, an analysis of the scope of protection was conducted, first by the European Commission (“EC”), and thereafter by
Community courts, on the basis of EC authorisations granted solely in anti-monopoly cases. What was involved was the possibility of
inspecting and searching the registered offices of a company in pursuit of evidence of anti-competitive practices. The content of the ruling
in the case at hand should not, therefore, be automatically combined with an assessment of the scope within which Community law
protects the fundamental principle of confidentiality where Polish legal counsel provides legal assistance.
Thirdly, it should be noted that the AKZO case was heard against the background of an analysis of a specific case, and it does not
demonstrate a uniform European trend with regard to the assimilation of private practices and company lawyers. It should also be
pointed out that, in many EU Member States, the rules for providing legal assistance by in-house lawyers are different than those for
“independent” lawyers who are professionally autonomous.
This leads to the conclusion that a correct evaluation of the possibility of utilising legal privilege should be made on the basis of the
specific conditions under which legal assistance is provided in a given member state by both professional groups.

3. STATUTORY GUARANTEES OF THE INDEPENDENCE
OF POLISH COMPANY LAWYERS

In the opinion of some of those involved in the discussion, even if corporate guarantees safeguard independence (in the case of legal
counsels this is very clear and, in my experience, very much present in the minds of most people in the community), that is not enough to
maintain that company lawyers enjoy the same level of independence in relation to their clients as do external lawyers.
It must be pointed out that the statutory guarantees of the independence of company lawyers are very strong in Poland. The
independence of legal counsels is protected by the provisions of the Act on Legal Counsels (“ALC”) and the provisions of the Legal
Counsel Code of Self-regulation (“LCCS”).
Pursuant to Article 9.1, “ a legal counsel practising under a labour relationship holds an independent position directly accountable to the
supervisor of the organisational unit”. Further, “a legal counsel cannot recommend the performance of an act outside the scope of legal assistance
”
and, even more importantly, “ is not bound by a recommendation in respect of the content of legal advice ” (Article 13). Is this not sufficient? The
corporate legislator held that even these far-reaching ethical rules should be further reinforced. Article 11 LCCS directly orders every legal
counsel to “protect his or her independence”! And if this were not enough, Article 11.3 requires “ non-subordination to influence – especially that
which could result fromhis or her personal interests or external pressure. A legal counsel should avoid all restrictions of his or her own independence
and must not diverge fromethical principles in order to fulfil the expectations of a client, court or third party ”.
It is hard to better define the status of legal counsels than as a part of the justice system, that is, as opposed to passive experts serving
their clients regardless of the facts of a case. To hold that such legal counsels are dependent only because of their position within a
corporate structure is highly unjust.

4. INDEPENDENCE IN PRACTICE
As I have shown above, independence is an unquestioned, fundamental feature of the profession of legal counsel in Poland. In the
context of section IV, it is very instructive to confront the ECJ ruling with those arguments which arise from the specifics of how Polish
legal counsels provide legal assistance when employed in a given company.
In my opinion, in practice, dependence may affect lawyers running a law firm (and therefore supposedly independent) just as much
as those working under an employment contract. One cannot equate employment (on the basis of an employment contract) with
dependence only because of the structural and hierarchical position of a lawyer within a given company. One can argue successfully that
both professional groups (company lawyers and external lawyers) find themselves in certain respects in a similar situation, while in
other respects external lawyers are subject to greater economic pressure – in other words, they more frequently fall victim to the
“infidelity” of their clients.
By definition, contracts concluded with legal counsels are not usually typical employment contracts as foreseen by the Labor Code,
because they take account of all of the requirements of the ALC and the ethical standards relevant to that professional group
(as discussed above).
In practice, with regard to the provision of legal assistance, every responsible employer demands first of all that its in-house lawyers
make an objective assessment of the provisions of law, for only on the basis of such advice can rational business decisions be taken.
Employers, then, expect independence (they do not fight to curtail it), otherwise it could be a case of the recipient of an opinion being
misled.
It is hard to agree that the economic dependence of company lawyers is a criterion for determining the level of their (in)dependence.
The opposite is the case, for it is in fact external lawyers who face greater restrictions in this respect, due to the strong competition on the
legal market and the civil law nature of cooperation agreements. These do not usually place constraints on termination, that is, on
establishing cooperation with another law firm.
In the case of lawyers employed under an employment relationship, due to the legal protection afforded to employees (both in theory
and in practice), it is much more difficult to terminate an employment contract.
Another element worth mentioning, which is vital for company lawyers and the companies which employ them, is the far-reaching
integration of such lawyers with their companies. Such integration means that the fundamental aspects of the relationship between
employee lawyers and their employers is by far more advantageous for in-house lawyers than for lawyers from external law firms. As a
rule, employers agree to a wider scope of independence for “their” lawyers, and are more inclined to grant them the right to err within a
certain scope.
Because of company lawyers’ knowledge of the business, people and products of a given company and its organisational culture,
employers find it more difficult to let such employee lawyers go.
Conclusion
Close observation of the role of company lawyers in Poland today – bolstered by the broad guarantees of the Act on Legal Counsel
and rules of self-regulation – leads to conclusions which are diametrically opposed to the ruling by the ECJ. An uncritical position
denying that such lawyers are independent is harmful and unjustified.
It must be emphasised that the conclusions from the AKZO case apply to Polish economic reality only within a very limited scope,
that of anti-monopoly proceedings, and there is no basis for applying them beyond that scope. Further denial of the independence of
company lawyers leads to an unjustified depreciation of that group of professionals.
What is needed is an analysis of the key concept of the independence of company lawyers which is deeper than that which the ECJ
made in its ruling on AKZO Nobel. A comprehensively justified court ruling would not discriminate between external and in-house
lawyers, but would hold that both professional groups form in essence a part of the justice system, and thereby meet the requirements of
professional independence.
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1. HISTORICAL BACKGROUND
Year 1984, the Soviet Union. As I started working as an investigator I got the opportunity to specialize in pre-trial investigation of
smuggling. The work led me and my colleagues into people who were organizing smuggling and were also more or less involved in the
business of purchasing and selling illegal goods in the Soviet Union and other countries. Taking into account their experience,
connections and personal qualities, it was quite understandable that many of them took advantage of the new business opportunities
during the so-called perestroika era. However, I was surprised when a man known for his both legal and illegal business activities in
Estonia, Sweden and Finland, came to me for consult. The surprising request was soon explained: at that time (the end of 1980s and the
first half of 1990s) there was practically no existing regulation of private enterprises, which led to many questions regarding the legality
and illegality of the new business plans. Therefore, we should point out that until then, qualified company lawyers worked in most of the
enterprises. Company managers as well as people starting business sought the advice and company lawyers’ opinion and
recommendations.
The first consult was soon followed by many others and giving legal advice to organizations became my main occupation which also
led to the management of different companies, non-profit organizations and foundations. In 1997 I was invited to hold courses in
business law.
Unfortunately, it coincided with the era when the role of company lawyers was diminishing. Company lawyers were made
redundant due to the shutting down or privatisation of several state enterprises from Soviet era. The tradition of the qualification exam
for lawyers became extinct in 1995 and the requirement of further training was abandoned. Due to the peculiarities of the privatization
period, maximizing profit opportunities was prioritized. At the same time, control and monitoring system weakened significantly which
in turn led to debates whether the company lawyer’s role is necessary.
So, it has been possible since the beginning of the 1990s to act (if one pleases) with impunity on the subjects of business regulation.
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The study of the effectiveness of the insolvency proceeding
by PricewaterhouseCoopers Advisors Ltd. in 2012-2013 in Estonia reveals
that the inefficiency of economic crime investigation has a negative impact on business culture, which has resulted in the progression of
irresponsibility. This results in a perceptible lack of accountability by the management companies and the lack of protection of creditors’
interests. A certain stagnation of general business ethics and corporate culture, as well as a relatively high risk level in the entire business
sector of Estonia has a negative effect on both domestic and foreign investors’ investment decisions.
A study focused on bankruptcy and reorganisation proceedings stresses that “ The problemis the uncontrolled operation of “professional
liquidators”, most likely loan scams leaving the company insolvent, replacement of board members during the bankruptcy proceedings and other
malicious activity of the management /owners increases the length of proceedings. Since there are a number of opportunities for financial scam, it
increases the lack of accountability of the owners /members of the board even further. The expected solutions come fromthe state by amending
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legislation and lawenforcement” .
In fact, there are complex issues to be solved in a situation where the penal code does not work and violation of the rules causes
problems. Therefore, searching for extra solutions is fully justified. One of these options might be the increasing of the civil liability of the
beneficiaries. This means that the responsibility of the company and of the beneficiary person must increase when the company is not
managed with due diligence, not managed by modern or legitimate methods. For example, the law commits employer to assess the
employee’s suitability and the ability to perform duties independently prior to employing the person and prior to permitting him to start
work. The question arises how can an employer control and prove that a person to be recruited has the expertise for the job and how can
he determine if the recruited person is able to perform the duties. Actually, how can the employer assess the suitability of a company
lawyer?

2. THE LEGAL BASIS OF A COMPANY LAWYER
A lawyer in Estonia can work as an advocate, prosecutor, judge, trustee in bankruptcy and as a bailiff only on condition that he has
passed the qualifying exams or has undergone a procedure to evaluate his competence and personal qualities and undergoes regular
training necessary to maintain this competence in addition to his Masters degree in law. A Bachelor degree is sufficient for working as a
trustee in bankruptcy and as a bailiff. The professional training and exam is not indicated for company lawyers.
However, there is a lack of educational requirements, as well as vocational training and exam requirements for company lawyers and
legal advisers who are not members of the Bar. Therefore, there is no uniform requirement to prove and assess professional level of
company lawyers.
Inexplicably the legislature has not agreed to the examination of company lawyers and has not provided the legal basis for further
adjustment.
The only regulation that, a company lawyer must follow in his activities, is the regulation applied on any employee subjected to The
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Law of Obligations Act and the Employment Contracts Act .
The company lawyer, as an employee, must perform his duties with loyalty, according to his knowledge and skills in a manner that is
beneficial to the employer. The degree of responsibility and due diligence is determined by the specificity of the employment. Additionally
work-related risks, employee training, professional knowledge required for the job as well as the capabilities and personal features of the
employer are taken into account.
A company lawyer as any employee is committed to operate in full loyalty to an employer and in the due diligence manner. The task
undertaken must be performed in compliance with one’s knowledge and capacities benefitting the employer and preventing damaging
the employer’s property. The performance of the employee must comply with the generally acknowledged level of professional skills. A
company lawyer is committed to follow the instructions issued by the employer, which however must not include detailed instructions
regarding the manner or terms of the task because a company lawyer is committed to perform the task based on his professional skills
and capacities. A company lawyer is required to inform the employer of the possible unfavourable result if following the instructions to
the full, is reasonable. The prescribed instructions can be followed only after the employee has drawn the employer’s attention to the
unfavourable result and the employer would not adjust the issued instructions. The requirement of the company lawyer, allowed to a
deviation from the employer’s requirement as a rule, is allowed only in case the company lawyer has informed the employer and has
been issued the employer’s verdict and if the delay in issuing the verdict would produce an evident unbeneficial result for the employer
and if it could be assumed that the employer would appraise the deviation. It is self-evident that the company lawyer abides by the
legally valid rules and instructions.
Any employee receiving a task is committed to keep the confidentiality of the facts of the case published to him, arising from the
justified interest of the employer, foremost the employer’s trade or business secret. The confidentiality clause is waived if the employer
has given an approval to publish the circumstances or if the law commits the publishing of the facts. The employee is committed to keep
to the confidentiality clause after the termination of the contract deemed in line with protection of the justified interests of the employer.
The similar general rules are applied on any persons employed under the Employment Contracts Act.
It is appropriate to wonder that for company lawyers general Employment Contract Act regulation is considered sufficient whereas
any other regulated professions are covered by specific legislation.
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The supply of medical services is regulated by a special chapter of the Law of Obligations Act .
Students matriculated in medical training or dentistry training after completion of internship are awarded the corresponding
professional qualifications and a certificate proving completion of residency, which serves as a basis for a professional certificate proving
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that the person has acquired the professional qualification of a medical specialist . Tartu University, on the basis of a certificate proving
completion of residency, issues a professional certificate to a person who completes residency proving that the person has acquired the
professional qualification of a medical specialist in the corresponding medical or dentistry speciality.
The completion of internship results in the grant of the profession of general practitioner, dentist or dispensing chemist. Only
registered pharmacists and dispensing chemists, entered to the Health Board register, are entitled to provide pharmacy services. The
Health Board issues a certificate to a medical specialist entered in the list of medical specialists.
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An authorised specialist in contracting is committed to hold a professional qualification as defined in the Professions Act
which
grants the contractor the competence to manage and scrutinise building work, design work, site investigations, owner supervision, expert
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assessments of building design documentation .
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The regulated professions list could be extended further. The Estonian Qualifications Authority (Kutsekoda)
involves 16 skills
councils and 75 qualification-awarding bodies.
All of the above-mentioned professionals are expected to be involved in a continuous self-improvement process as well as a periodical
demonstration of competence after taking the qualification exam. There is no reasonable explanation why the same practice is not
applied on company lawyers. The issue is wider and not only about the company lawyer’s lack of designing freedom or freedom to form
an opinion. Logically, there is no sense in re-inventing the bicycle.
At the moment, company lawyer has no such guarantees, but what if they existed?
In the provision of legal services, a company lawyer shall be independent and shall act pursuant to law, the legal acts and
resolutions adopted by the bodies of the Lawyer’s Association, the requirements for the professional ethics of company lawyers,
good morals and conscience.
Information disclosed to a company lawyer shall be confidential. A company lawyer who is being heard as a witness may not be
interrogated or asked to provide explanations on matters that he or she became aware of in the course of provision of legal
services.
Media related to the provision of legal services by a company lawyer are intact.
A company lawyer shall not be identified with a client or the client’s court case due to the performance by the company lawyer of
his or her professional duties.
A company lawyer shall not be detained, searched or taken into custody on circumstances arising from his or her professional
activities, except on the basis of a ruling of a county or city court.

The above mentioned regulation is applied on advocates currently. Considering that the legal services provided by advocates and
company lawyers are similar it is most reasonable to consider applying similar activity regulations and guarantees to company lawyers.
It would be logical to presume that the legal services suppliers would be subjected to uniform regulations. The move would create trust
and loyalty between the parties involved.
Conclusion
Working as an investigator and the 24 years of experience in administration, operation, management, business and in corporate law,
being a member of different company managements and a professor of legal and business related subjects, has confirmed that the
knowledge of the legal regulatory environment for business is indeed important – for planning as well as for managing a successful
organization. The purpose of this regulation is that the management bodies of companies direct the business with due diligence, adhere
to the appropriate standards of ethics and business standards thus strengthening the competitiveness of fair entrepreneurship.
At introducing the Profession Standards, we were guided by the knowledge that employers and clients foremost expect a lawyer to
provide a competent legal opinion and solving legal issues. The application of the professional standards also proves that in order for it
to succeed, an appropriate legal basis is unavoidable.
The voluntary provision of professional legal advisers organized in collaboration of NGO Estonian Lawyers Association and
Application of the Professional Standards covers only a small part of the lawyers who are working outside the Bar and does not have an
impact on the overall situation.
Education requirements and qualification exams, regular training necessary to maintain the competency and supervision required
from advocates should be applied also to company lawyers.
We have to admit that regulations regarding company lawyers need wider discussions and it is most important and appropriate to
participate in the European Company Lawyers Association (ECLA) discussion on the role and status of company lawyers.
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Introduction
This paper will provide an overview of the much-debated and controversial topic of “
independence of Company Lawyers ” from the
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perspective of AIGI, the leading association of the In-House Counsels in Italy .
Independence of Company Lawyers has been under scrutiny for years in Italy, with different and opposite conclusions, often biased
by unjustified diffidence towards (or by lack of genuine information on) the Company Lawyer professional role, which is required to be loyal
to the Principal but which is also conducive to the goal of ensuring adequate legal compliance in the Company business environment(s),
for the sake of fair competition and of sound justice administration ( public interest).
This paper is therefore focused on an effort to bridge the information gap and to bring local (
national) discussions into a larger
(European based) new concept of “professional independence” for Company Lawyers.
In particulate, this paper will address the following main topics:
1) Traditional conservative approach on independence and on legal privilege in Italy;
2) Antitrust Guidelines and new tests on independence;
3) Recent listing of AIGI among the “
Leading Associations at national level ” pursuant to Italian Law implementing Directive
2005/36/UE;
4) AIGI legislative proposal on Company Lawyer role, duties, prerogatives and rights.

1. TRADITIONAL CONSERVATIVE APPROACH
ON INDEPENDENCE AND ON LEGAL PRIVILEGE IN ITALY

The Italian Legal System and the Bar Association have so far regrettably held a conservative and negative approach towards
(i)
accepting requests from fully qualified Company Lawyers to be enrolled in the Bar Association in Italy and have also shown unfavorable
negative attitudes towards (ii) meeting AIGI’s demands to have the Company Lawyer profession duly recognized and regulated.
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The Professional Act ruling Attorney profession in Italy (“
Attorney Professional Act ”) has been recently revised
and the words
“freedom”, independence” and “autonomy” have been often used in such Attorney Professional Act so as to correctly characterize the legal
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profession in Italy .
Yet, such requisites look still heavily rooted ( self-justified) upon the following traditional liberal mindset: “ freedom, independence and
autonomy” can only be secured by free-lance liberal professionals (subject to the Bar rules) and they are – by nature – inconsistent
(“incompatibili”) with situations such as those of labor salaried employees (subject to the employer’s directives).
In fact, the Attorney Professional Act in its article 18.1 letter d) states that:
“The Attorney profession is incompatible with every activity of salaried employment […]
”, making consequently legally impossible for
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qualified In-House Counsels to be enrolled (or to remain enrolled) in the Bar, with only one limited exception .
In that respect, the recent Attorney Professional Act has simply re-confirmed the 1933 negative approach and the disproportionate
and unjustified discrimination against qualified Company Lawyers vis-à-vis “
outside & independent ” attorneys. In other words, the
Attorney Professional Act has reaffirmed the dogma under which no adequate independence can be inferred by ( nor associated with ) the
employment status of the Company Lawyers.
There is a limited exception carved out by the law for a special category of Company Lawyers employed by Public Administration or
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by Government-owned Companies which can be listed in a “ Special Register”.
Such exception however does not change the conservative setup nor the underlying assumption: the independence is simply
(unreasonably) based upon the abstract principle that Government-owned Companies, due to their mission to search public interest, are
supposed to secure – per se – sufficient conditions of wide autonomy for Company Lawyers working therein.
It is however worthwhile noticing that “ independence” for such special category of qualified Company Lawyers must be based – by
law – upon effective functional and organizational measures pursuant to the employment contract(s) , which is an interesting solution we will refer
to again later on in this paper.
In essence, the Italian legal system is overall based upon the formalistic idea that independence and autonomy are only safeguarded
and ensured by being self-employed ( the old-fashioned attorney liberal profession ), totally isolated from external interferences ( including
economical influence) and subject to the controls of the Bar Association and to the professional ethics rules.
Regrettably, this dogma (i.e. professional independence is inconsistent with the employment status ) has been reaffirmed as such by the Court
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of Justice in the AKZO case : the attorney-client privilege cannot apply to Company Lawyers ( even if qualified and enrolled in the national
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Bar Association) because attorney independence is lacking .
Yet, the Court of Justice did not provide a through and well-explained justification on this specific topic and simply reaffirmed the
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dogma as such .
This traditional view turns out to be too formalistic when public interest ( essentially litigation-related) is missing or when the In-House
legal profession is compared to other professions in Italy (once liberal): e.g. qualified physicians are entitled to (i.e. must) be enrolled at
the respective professional “ Ordine” before they can be hired ( as employees ) by Hospitals. It is interesting to note that the medical
profession is surely centered on public interest as equally (if not more) as having an attorney defending client’s rights before a civil court.
One might also notice that young attorneys working in big law firms are not so different as to their independence level from a
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qualified Company Lawyer and it is also true that a strong revenue-dependency from one Principal as well as an excessive profit145
oriented attitude by law firms may also be seen as potentially threatening the independent judgment and action of the Attorney .
On the contrary, one might concede that Company Lawyers independence (of mind) might be seen as adequately legally protected by
their employment contract as well as by legal general principles (against CEO’s retaliation attitude in case of not-fully-appreciated
professional standing).
In reality and fairness, neither Company Lawyers nor outside lawyers seem to be totally immune from threats to their respective
spheres of professional independence. Threats may come from various factors, all linked to the lawyer specific position and situation:
level of compensation and economic incentives ( bonus /success fee), position level in a company or in a law firm ( employee /associate), fear of
losing an asset ( job /key client ), fear of giving an unwelcome advice to the CEO or to a client whose revenue is key for the advising
lawyer’s advancement to partnership in the law firm, management pressure from the Board or media pressure for an publicly exposed
case.
To our opinion, real independence and no-discrimination within the same professional family ( legal community) should be grounded
on more effective principles, rather than simply on a formalistic relational concept ( employer – employee).
Such new principles should first of all make reference to the tests of “ proportionality” and of “public interests” suggested and applied in
many instances by Antitrust Authorities in the UE and in Italy.

2. ANTITRUST GUIDELINES AND NEW TESTS
ON INDEPENDENCE
The market of professional services, including the legal services, is still differently regulated within the EU as evidenced by the EU
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Commission in various reports .
Despite the old romantic liberal view, it is well known that – according to the antitrust approach and under specific circumstances –
the intellectual professions (attorneys included) might be considered as if they were enterprises (“ undertakings”) and thus become subject
to relevant antitrust rules and related tests criteria. Nearly 20 years ago, the Italian Antitrust Authority concluded its 1997 Investigation
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Report on the Liberal Professions
by affirming the feasibility of the “ Professional-Employee status ” and the Authority also insisted on
having a dual system more consistent with antitrust goals ( i.e. to have qualified professional lawyers enrolled at the Bar, even if employees ).
In other words, obstacle and hurdles ( and dogmas) limiting the professional practice have not been held legally justified by Italian
Antitrust Authorities, unless “ necessary and proportionate ” to serve public interests and instrumental to keep adequate professional
integrity.
Regulatory measures to safeguard the right of defense at Court and to avoid conflict of interest are surely necessary and proportionate
measures for the sake of Client and for Attorney’s integrity. On the contrary, preventing qualified Company Lawyers from being enrolled
at the Bar Association on the ground of alleged lack of independence due to the relational status (
employees) is neither necessary nor
proportionate. It is simply a discriminatory and corporative measure erroneously and unfairly establishing two tiers of legal
practitioners.
It is therefore fair to try to identify additional tests useful to making independence a “ live concept”, rather than an “empty shell”.
It is conceded that Company Lawyers play a substantial role in educating their respective organizations towards ethical behaviors,
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which concept is also captured in some overseas regulatory initiatives creating specific liabilities for In-House Counsel .
While not directly related to In-House Counsel independence, it is also worth mentioning here that in the Italian legal system, crimerelated strict corporate liability rules ( Legislative Decree n 231/2001 ) provide for a Monitoring Body (“ Organismo di Vigilanza” ) with
“autonomous powers of control” and responsible to monitor and to implement the compliance programs within the Company.
It is accepted that the independence of such Monitoring Body is not impaired by the fact that its members might be employees of the
concerned company: their independence is subject to a judicial case-by-case test, based on the analysis of reporting lines, real level of
autonomy – also from a budget perspective – and on the preventive tasks actually performed by such Monitoring Body. Company
Lawyers are very much often called upon to become members of such Monitoring Body and their independence is consistently subject to
the judicial case-by-case test and not simply to their being subordinated “ employees”.
This example shifts the concept of independence from a dogmatic principle (i.e. no independence for legal professional-employees ) into a
new scenario whereby independence is a multi-faceted concept (i.e. the result of combination of various key-elements) : actual independence
(of mind), genuine and committed ethical professional approach, professional skills, level of autonomy within the Principal’s
organization, dual (dotted) reporting line to another Lawyer, capabilities and qualifications, membership to the Bar Association and/or
to an Association recognized by the legal system as a leading association (“ representative”) at national level.
At first sight, this line of argumentation seems to be new, but it is actually centered upon the very same model (
already) statutorily
149
applied for qualified Company Lawyers working ( in that capacity) as employees of Government-owned companies .
Independence can therefore be mainly achieved and safeguarded through organizational and functional measures adopted internally
to the Company and checked and challenged by the Courts, if and when required.
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The legal privilege issue might also be addressed in that framework, as currently done in other legal systems .
In addition, independence is to be further secured through either Bar Association membership (for those who qualify for) and/or by
active and public role of Company Lawyers Associations within strict boundaries to be provided by the law and consistently with
European-driven approach (dual systemamong professions).
Finally, it is interesting to note that the abovementioned Attorney Professional Act has made reference to the Company Lawyers in
positive terms (for the very first time):
Article 2.6 of Attorney Professional Act – on one hand – states that “
on going systematic and structured legal advice ” can only be
provided by and are activities “legally reserved” to Attorneys (i.e. by Bar Members independent by definition) but – on the other hand –
leaves the door open to those “ employees which provide legal advice in the exclusive interest of their Employer ”: this provision clearly refers to
Company Lawyers which have been therefore thought to be equally independent as outside Attorneys, in rendering their legal advice,
without constraints and fears.

3. RECENT LISTING OF AIGI AMONG “LEADING
ASSOCIATIONS AT NATIONAL LEVEL ” PURSUANT TO
ITALIAN LAW IMPLEMENTING DIRECTIVE 2005/36/UE
On December 2013, after a multi-year long appraisal and selective process, the Italian Ministry of Justice officially inserted AIGI
(Italian Company Lawyers Association ) in the list of the nationwide leading associations of unregulated professions (“
representative at
national level”).
It is the first time that AIGI is officially mentioned in a Decree of the Italian Ministry of Justice.
Based on such Decree, AIGI has become eligible to discuss and to submit “
Common Platforms ” to the Commission, pursuant to
Directive 2005/36/CE concerning the recognition by Member States of professional qualifications acquired in other Member States
(“Directive”).
“Common Platforms’ are defined by the Directive as “ a set of criteria of professional qualifications which are suitable for compensating for
substantial differences which have been identified between the training requirements existing in the various Member States for a given profession ”.
AIGI is currently the first and the only Association of Company Lawyers to have been listed by the Italian Ministry of Justice for the
Directive purposes.
Although AIGI regrettably remains a private organization ( not recognized by the law ), it is an encouraging fact that for the first time
AIGI has been officially addressed by the Ministry of Justice as having met the stringent and selective requirements set forth by the Italian
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Law adopting the Directive .
This much-awaited news is also consistent with the AIGI legislative Proposal referred to in the subsequent chapter.

4. AIGI LEGISLATIVE PROPOSAL ON COMPANY LAWYER
ROLE, PREROGATIVE, DUTIES AND RIGHTS
It is a plain fact that Italian legal entities, whether stocklisted or not, are all increasingly called upon to implement effective
compliance programs and to take strong preventative measures in their internal governance systems in order to avoid – for instance
under Legislative Decree 231/2001 – to incur into the relevant strict liability regime that is triggered when certain crimes are committed
by third parties “in the interest or to the advantage” of such entities.
This means that Companies’ demands for specialized and effective legal assistance are progressively increasing and that Company
Lawyers can play a paramount and challenging role to meet and secure such demands.
Since they are familiar with Company’s organization, Company Lawyers are potentially the best suitable professionals to identify, to
asses and to mitigate legal risks within respective organizations, playing a complementary role with external specialized advisors,
including outside counsels.
AIGI is representing more than 1,000 Company Lawyers in Italy which are not recognized by the legal system nor by the Attorneys
Professional Act, expect for a slight reference to the their legitimacy to provide consultancy legal advice to their employer as mentioned
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earlier .
In a nutshell, AIGI legislative proposal is targeting the following main provisions:
a) Recognition of the professional role of the Company Lawyer
b) Identification of the eligibility criteria, e.g.:
Law degree of minimum 4-year long courses, plus at least 2-year professional experience, functional role as Company Lawyer within
the employer’s organization and membership to an association representative of Company Lawyers at national level (“ Association”)
c) No criminal records and commitment to comply with the Ethics Code of the Association
d) Professional activity based upon “ independence and autonomy ” with regard to legal assessments and professional advice, with no
interferences allowed by the employer
e) Relationship with Attorney Bar Association: right to use the professional title (“ Avvocato”) for fully qualified Company Lawyers
and right to be listed, upon request, into the Special Register of Avvocati handled by the Bar.

Conclusion
In conclusion, we have seen that independence cannot be simply founded upon a relation mode ( free-lance vs employee status) but it is a
multi-faceted concept rooted on various factual requirements, professional tests and public controls.
We have also underlined the importance of having a dual system where – in addition to the Bar welcoming eligible professionals – we
can have professional leading Associations (“
representative at national level ”) meeting stringent legal requirements (
such as AIGI )
welcoming In-House Counsels and authoritatively monitoring their professional life, their professional ethics standards and their
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permanent training activities .
We strongly believe that this approach looks more conducive to the goals of (i) giving best opportunities to companies in their search
for best Company Lawyers, to (ii) increase movements of qualified lawyers between Companies and Law Firms (and vice versa) and to
(iii) ensuring more legal compliance in the business community for (iv) the sake of overall justice administration.
This paper has been discussed, reviewed and endorsed by AIGI Board on January 2014.
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Introduction
For 60 years, lawyers and legal experts in France have been considering the option of forming an over-arching legal profession. The
existing diversity of professions appears to be unnecessarily complex and risky for users, i.e. clients.
As underscored by the President of the Republic on 30 June 2008 (in a mission statement sent to Jean-Michel Darrois), who described
lawyers as “ indispensable contributors to economic and social progress and democratic advances
”, “ citizens are faced with an incomprehensibly
diverse range of skills. Divorce is a case in point: they require a lawyer to assist them, a solicitor in the event of an appeal, a bailiff to have decisions
enforced, and a notary to liquidate their assets. Simplification is needed to break down the distance between citizens and the administration of justice ”.
The profession of lawyers has gradually been restructured, integrating solicitors working in the courts of first instance, followed by
legal counsels and more recently appeal solicitors. The regulated professions for defence and legal counsel continue to include solicitors
working in the Conseil d’Etat and Court of Cassation as well as notaries, whose monopoly and mercenary pricing practices appear to be
out of step with EU legislation.
However, the most essential reform is without a doubt greater correlation with the status of company lawyers. It is this issue that has
generated the most debate, serving as an astonishing vector for various fantasies and anxieties.
Yet the distinction between two professions – company lawyers and independent external lawyers – is difficult to comprehend for
those operating in other major countries (e.g., United States, Germany and Spain), where the legislation considers lawyers to have a
natural place within companies, not only in the interest of using the law to provide companies with guaranteed levels of security, but
also in the interest of growth, of which the law is an essential lever.
It was with this in mind that on 28 October 2010, the Ministries of Justice and the Economy came together to ask Michel Prada to
reflect on “ the conditions that would better allowus to take legal issues into account in determining the strategy of French companies and, more
generally, to strengthen the role of the lawand lawyers in the essential decisions that companies must make ”.
The report submitted by Jean-Michel Darrois in March 2009 had already considered more than the legal intervention of lawyers,
concluding that there was a need to create “ a company lawyer’s status that would allowin-house counsels to be placed in a specific category of the
bar, with all the rights and obligations of lawyers, except the right to address the courts or develop their own clientele ”.
The Conseil National des Barreaux , the body that represents lawyers in France, voted on the principle of creating such a status on 20
November 2010, following a report presented by Jean-Louis Cocusse. The result was a direct split: 41 for, 41 against, which meant that the
proposal was rejected.
Yet the debate has not gone away. Michel Prada submitted his report following the vote by the Conseil National des Barreaux , and two
associations representing in-house counsels ( Association Française des Juristes d’Entreprises and Cercle Montesquieu ) as well as the trade
union that represents business lawyers (Association des Avocats conseils d’entreprises) – the latter adopted a motion in favour of the proposal
during its 20 th Congress in Cannes in 2012 – have emphasised that reforming the status of in-house counsels would not only be of use to
the professions concerned, but would also been in the interest of companies themselves. Finally, on 20 February 2012, the Ministry of
Justice sent lawyers a “working document” in which it proposed a recognised status for company lawyers. This matter continues to be
debated, therefore, including within the Conseil National des Barreaux.
Some of the recent declarations made by the Minister of Justice reveal a certain reluctance to narrow the gap between lawyers and inhouse counsels, but this is based mainly on a purely judicial vision of the profession of lawyers, and therefore on a wholly inadequate
understanding of the daily realities of this profession.

1. AN INDEPENDENCE DENIED BY THE CJEU

In this debate, diverse arguments have been put forward by those who oppose the proposed reforms. Examples include fears of a
decline in business (in the event that internal lawyers were allowed to address the courts) and the risk of undermining professional
secrecy (the level of protection offered within companies appears to be lower than in traditional law firms, especially in the case of
criminal search and seizure operations).
However, it is above all the fear of losing independence that has rallied the opposition, with employee status apparently generating
an unacceptable relationship of subordination.
Under the terms of Article 1-I of a statute dated 31 December 1971, “ the profession of lawyers is a liberal and independent profession ”, and
Article 1 of the national interior regulation adds the words “ regardless of howit is practised ”. Independence is one of the core principles of
this profession, indeed it forms part of the oath sworn by lawyers. The argument relating to dependence must therefore be examined with
the greatest attention.
Two EU cases have been highlighted by opponents as definitively blocking the proposed reforms on the basis that they conclusively
deny the independence of company lawyers: AKZO NOBEL (14 September 2010) and PUKE (6 September 2012).
Yet a close and objective analysis of these judgements rules out such an interpretation.
There is nothing new in the AKZO NOBEL ruling. In fact, it directly adheres to the judgement pronounced in the case of AM & S
Europe v Commission (18 May 1982). Points 45, 47 and 49 of the judgement state that “ An in-house lawyer, despite his enrolment with a Bar or
LawSociety and the professional ethical obligations to which he is, as a result, subject, does not enjoy the same degree of independence fromhis
employer as a lawyer working in an external lawfirmdoes in relation to his client. Consequently, an in-house lawyer is less able to deal effectively with
any conflicts between his professional obligations and the aims of his client ”.
The Court adds: “Notwithstanding the professional regime applicable in the present case in accordance with the specific provisions of Dutch law,
an in-house lawyer cannot, whatever guarantees he has in the exercise of his profession, be treated in the same way as an external lawyer, because he
occupies the position of an employee which, by its very nature, does not allowhimto ignore the commercial strategies pursued by his employer, and
thereby affects his ability to exercise professional independence”.
The Court of Justice concludes “ both fromthe in-house lawyer’s economic dependence and the close ties with his employer, that he does not enjoy
a level of professional independence comparable to that of an external lawyer ”.
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S and Akzo Nobel judgements) more specifically relates to be independence of lawyers representing a party before the courts.
The details of the case involved two internal legal counsels who had been designated to represent their client before the General Court
of the European Union (under Polish law, they were entitled to address the national courts) .
The Court held that their representation could not be allowed on the basis that counsels appearing before the General Court had to be
independent and that this was not compatible with an employee’s relationship of subordination. On 6 September, the Court of Justice
upheld the General Court’s ruling of 23 May 2011.
Let us begin with the second legal argument: the Court (recital 34) rejected the argument that because Polish law allowed in-house
counsels (i.e. employees) to address the courts the General Court should not impose specific restrictions. The Court stated that “[although]
the conception of the lawyer’s role in the legal order of the European Union derives fromthe legal traditions common to the Member States, in the
context of disputes brought before the Courts of the European Union, that conception is implemented objectively and is necessarily independent from
the national legal orders ”. Neither the General Court nor the Court of Justice is bound by national legislation, and it is on the basis of
common legal traditions in Europe that powers of legal representation must be appreciated.
This ties in with the argument presented in the AKZO NOBEL ruling, where the Court held that “ national laws are not unanimous and
unequivocal in recognising legal professional privilege for communications with in-house lawyers
” (point 66) and went on to say that “
a
considerable number of Member States do not allowin-house lawyers to be admitted to a Bar or LawSociety and, accordingly, do not recognise themas
having the same status as lawyers established in private practice” (point 72).
Given the diversity of national laws, the Court therefore felt it was authorised to base its decision on a common “tradition” and
common “general principles” in order to identify a specific European law.
To those who favour European integration, this argument may appear to be progressive. But the Court is not a legislator, and it is
never a good thing for judges to appear to select those who should appear before them. If the Polish legislature, which in principle acted
knowingly, deems Polish legal counsels fit to represent their clients before the courts in Poland, it is tenuous to suggest that their virtues
disappear as soon as they appear before the Court of Justice.
More fundamentally, the first legal argument related to the lack of independence in the case of legal counsels, preventing them from
representing a client before the courts. Recitals 23 to 26 provide the Court’s response. It begins by defining the role of lawyers: “
the
conception of the lawyer’s role in the legal order of the European Union, which is derived fromthe legal traditions common to the Member States, and
on which Article 19 of the Statute of the Court of Justice is based, is that of collaborating in the administration of justice and of being required to
provide, in full independence and in the overriding interests of that cause, such legal assistance as the client needs ”.
It goes on to say (recital 24) that “ The requirement of independence of a lawyer implies that there must be no employment relationship between
the lawyer and his client ”, concurring with the General Court that “ the concept of the independence of lawyers is determined not only positively,
that is by reference to professional ethical obligations, but also negatively, that is to say, by the absence of an employment relationship ”.
Finally, in recital 25, it explains why in its view independence would be diminished: “ There is a risk that the professional opinion of those
advisers would be, at least partly, influenced by their working environment ”. It therefore goes on to deem irrelevant (recital 26) the argument that
a lawyer who is employed by a client whom he represents “ acts with the same degree of independence in respect of his client as a lawyer in
private practice”.
The Court’s assertion is therefore clear and presented as definitive: the independence of in-house counsels, where they are employed
by their client (or by a related entity), does not offer sufficient guarantees to allow them to act as legal representatives before the courts.
This vision of independence naturally appears to support opponents of the proposal to reform the status of company lawyers. How is
it possible to be independent when one is an employee?
Of course, this question is never raised in the case of lawyers who are themselves employed by other lawyers. The legal profession in
France, drawing on the law that applied to legal counsels in the past, has for 20 years recognised the status of employed lawyers, who in

respect of their clients are every bit as independent as other lawyers. Indeed, it would be exceedingly difficult for anyone to distinguish
between a lawyer who is an employee and one who is not, as they follow an identical code of ethics. This means that only employment
relationships with non-lawyers are problematic.

2. THE LIMITS OF THE CJEU RULINGS
The first thing to say is that the scope of these two rulings is limited to European matters. The stated mission of the CJEU is to ensure
that “the lawis observed in the interpretation and application ” of the treaties, and no more.
In the AKZO NOBEL ruling, the Court pointed out that “ the question of which documents and business records the Commission may examine
and copy as part of its inspections under antitrust legislation is determined exclusively in accordance with EU law ” (point 119). It also emphasised
the principle of national procedural autonomy, stating that “ it is for the domestic legal systemof each Member State to designate the courts and
tribunals having jurisdiction and to lay down the detailed procedural rules governing actions for safeguarding rights which individuals derive from
European Union law” (point 113).
Member States, including France, therefore retain their autonomy in determining whether in-house counsels can benefit from the
privilege of confidentiality.
The same is of course true in the PUKE ruling: the ban on legal representation before the courts can only be applied to the Court of
Justice and the General Court. It in no way affects the right of Polish counsels to represent their clients before any of the Polish courts; the
Polish legislation stands and domestic rights and practices remain unchanged.
This ruling cannot prevent the Polish courts from allowing the legal experts in question to continue to represent their employer before
the courts. It should be remembered that this is exactly how things stand in France, irrespective of any reforms to the status of company
lawyers: although in-house counsels rarely do so, they are free to represent their employers before the two judicial bodies that most
directly concern companies: the Conseils de prud’hommes and the Tribunaux de commerce . Indeed, they are only excluded from courts in
which it is mandatory for parties to have legal representation.
Therefore, neither of the two rulings precludes the introduction of reforms in France to bridge the gap between lawyers and in-house
counsels by granting the latter the same level of independence as the former.
Furthermore, no lawyer – even one who opposes reforms which history will no doubt show to be both inevitable and favourable – has
cause to celebrate these rulings, as they situate lawyers in a traditional and outdated role that is confined to representation before the
courts, given that the CJEU regrettably draws a distinction between the legal and judicial activities of lawyers.
It is worth citing a comment by Professor Christophe Jamin on the AKZO ruling ( Chronique de jurisprudence “Avocats” – JCP 25 October
2010 – issue no. 3): “ In a situation that is in fact identical to that which gave rise to the ruling, it is uncertain whether it would have been of any use
to the external lawyer to invoke the principle of confidentiality before the members of the commission […]. This deserves careful consideration given
that by comparing this ruling to that handed down in a case involving money-laundering (CJEU 26 June 2007, C-305/05), one can see the emergence,
at a community level, of a profession that is subjected to distinct rules depending on whether its members are acting as litigators or counsels ”.
The AM & S ruling suggests that lawyers either cooperate in maintaining a state of lawfulness or ensure the application of the rights
to a defence. They must effectively exercise “ a role of collaborating in the administration of justice ”. In the AKZO ruling, the confidentiality of
exchanges between lawyers and their clients is made subordinate to the prevailing condition that such exchanges must be related to the
client’s right to a defence.
The PUKE ruling, meanwhile, specifically relates to the power of legal representation before the courts. It calls for greater distance
between client and counsel and an even higher level of independence. Yet no argument was put forward to support this assertion; there
is nothing that clearly and in concrete terms backs up this principled position that someone who is entitled to assist another in
negotiating the terms of a contract or transaction, even where the financial stakes may be considerable, can suddenly be considered
ineligible and almost unworthy of legally representing the same party.

3. A CLEAR MISUNDERSTANDING OF THE DAILY
ACTIVITIES
OF COMPANY LAWYERS
Although their tasks may differ, they belong to a single and indivisible profession with shared ethics. To accept the distinction
between the act of representing someone before the courts and the act of counselling that same person is to accept a split in the unity of
the profession, something which lawyers have tirelessly fought for. The distinction operated in the case of internal counsels will of course
also be raised in the case of external counsels, with the significant risk that a similar distinction will be applied to the status and
protection from which they benefit. French case law, which has long drawn a distinction in the case of professional secrecy depending on
whether the lawyer concerned is acting in a legal or judicial capacity, may find itself once again faced with a worrying situation.
Finally, EU case law on the notion of independence reveals a clear misunderstanding of the way in which companies operate and of
the daily activities of in-house counsels.
Guillaume’s report in 2008 on bridging the gap between external and company lawyers paid particular attention to the notion of
independence and sought the advice (included in the appendix) of Jacques Barthélémy, a renowned lawyer specialising in social law.
The consultant drew a fundamental distinction between independence and social subordination, insisting on the “divisibility of the
notion of independence”.
There are multiple definitions of independence, not all of which are relevant in the debate about external/in-house lawyers.
First of all, financial independence is said to necessarily exclude professionals who are employed by a company and receive a
monthly payslip. Yet this financial criterion is not satisfactory, as one might say liberal professional lawyers are themselves dependent
given that the economic health of their firm sometimes depends on a limited number of clients, institutional clients for example (banks or
insurance companies), who represent the bulk of their revenue.
And what about hired lawyers (whether liberal or employed) whose remuneration is provided by a senior lawyer and who must
obviously follow the guidance and instructions given to them in determining the strategy to adopt in each case? It is true that such
lawyers have a “right of conscience” allowing them to refuse any given case, but in practice this is limited to very serious and exceptional
cases, and in any case invoking such a right will usually result in the end of their tenure. But would it be right to say that these liberal
lawyers, who clearly have a certain level of financial dependence, are unworthy of being lawyers? Clearly the answer is no, and is every
bit as emphatic in the case of employed in-house counsels.
Nor is independence to be any more closely associated with liberal status than employee status. Do employment contracts introduce a
level of dependence that is insurmountable? This question has been resolved for more than 20 years: a hired lawyer can be an employee
of a firm, yet this does not make him any less of a lawyer. One’s “administrative” subordination to labour law does not rule out the
independence of one’s professional actions, as is clear from the case of doctors or pharmacists who advise the pharmaceutical industry:
controllers can be employed yet remain independent, for that is their mission, their fundamental role.
The link between a professional’s financial dependence and general dependence is therefore a shortcut we cannot allow ourselves;
recital 25 in the PUKE ruling, which emphasises the risk that “ the professional opinion of those advisers would be, at least partly, influenced by
their working environment”, is eminently contestable.
In reality, the fundamental independence that all counsels – whether in-house or external – owe their clients is intellectual in nature:
the ability to offer an objective consultation rather than providing the client with the response they are hoping for. If a company decides to
employ a legal expert, it is clearly not so that he will validate the employer’s wishes, but rather so that he will clarify with precision the
legal and judicial issues surrounding a strategic decision and present the advantages and risks so that a decision may be made with full
knowledge of the facts. Intellectual independence is a component part of the mission of any in-house counsel.
Such independence is most likely a character trait, one that will push an individual to embrace the legal profession. It will be
strengthened, like stoked embers, by the professional’s initial and subsequent training and by the ethics that will be instilled in him.
It is this independence – synonymous with liberty – which in the case of external lawyers is safeguarded by their representative
bodies and ensures their protection, especially in relation to the public authorities. Such bodies would play an equally indispensable
role, and one that would be wider in scope, should in-house counsels be recognised as lawyers. Not with a view to interfering in the
management of company affairs or acting as hierarchical superiors standing between counsels and their bosses, but rather with a view to
ensuring that counsels are not unduly sanctioned when they legitimately say “no”.
Conclusion
In other words, far from undermining lawyers or diminishing their independence, efforts to bridge the gap between in-house and
external lawyers would in fact serve to strengthen the former, offering them the protection of a representative order and a code of ethics
that would be an imperious duty as much as a source of support.
It is for these reasons that this gap must be bridged. The way in which this is done can easily and fully respect the fundamental
independence of all.
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Introduction
As Spanish lawyers we have never doubted that colleagues who work for private companies, exclusively or otherwise, are able to act
with the same independence as other lawyers. This apparent conceptual consensus shared by Spanish lawyers has recently come under
review; not because we are revising our opinion, but because we consider it necessary for it to be stressed, even formally.
The judgment of the European Court of Justice of 14 September 2010, issued in the appeal lodged by Azko Nobel Chemicals Ltd and
Akcros Chemicals Ltd, represented a general questioning of the position of corporate lawyers. The case arose out of a decision by the
Commission (8 May 2003) refusing the application by the two companies – which were involved in verification proceedings for alleged
practices contrary to free competition – for certain documents to be protected on the basis of lawyer – client privilege.
The Court was clear and to the point, reiterating the doctrine that it had previously set in its judgment of 18 May 1982 ( AM&S Europe
Ltd v Commission), which subordinated lawyer – client privilege to two requirements: that the communications in question must refer to
the exercise of “ the client’s right of defence ” and that the lawyers involved must be “ independent lawyers”, i.e., “ not linked to the client by a
relationship of employment”.

1. THE AKZO NOBEL CASE: A CONTROVERSIAL DECISION
Many Spanish lawyers find it difficult not only to share but even to understand the Court’s thinking, at least from a theoretical point
of view. They wonder what the nature of the contractual relationship binding the lawyer and the client could possibly have to do with
the necessary independence, dignity and integrity of the exercise of advocacy and upholding professional confidentiality (all terms that
frequently appear in the well-known Services Directive).
For the Court, in-house lawyers are not the same as outsourced lawyers; they are not equivalent terms to justify an infringement of the
principal of equal treatment. Even though provision is made in Spain to require corporate lawyers to be members of the corresponding
colegio (official professional association), corporate lawyers are not independent of their client because they are themselves part of the
client. Any legal equivalence does not affect economic dependence or how in-house lawyers identify with their employers.
It is true that some EU member states exclude corporate lawyers from the protection of lawyer – client privilege. Indeed, some do not
even allow them to join the relevant professional associations and consequently do not consider them as fully fledged lawyers at all. And
this is – and must be – an essential argument for a court that has the duty to maintain a difficult balance between the different legal
systems in place in the member states. Nevertheless, internal arrangements should always prevail in such cases, even when dealing with
matters that arise out of EU proceedings. In other words, the condition and legal statute of lawyers should be governed solely by domestic
law, as the professional content involved is not homogenised across the EU.
As already noted, corporate lawyers in Spain are as much lawyers as any other kind. They are subject to the same professional and
ethical rights and obligations. Moreover, the lawyer –
colegio relationship is a special feature that impacts on the employee-employer
relationship.
The professional independence of lawyers also goes hand in hand with the fact that employers cannot direct and control what their
lawyers do to the same extent as they can with their other employees. When they employ a lawyer they do so with the full force of the
lawyer’s Statute in place.
That said, the Court’s judgment has reiterated a pre-existing doctrine and must be upheld. That is why we are particularly concerned
that the trend shown by the Court’s view will surely be reflected in some form in national ambits.

2. AN EVOLUTIVE FRAMEWORK FOR SPANISH LAWYERS
Being a lawyer is a very serious, difficult matter. The Spanish legal institutions have considered it to be both fair and necessary for
specific consideration to be given to the position of these apparently vulnerable professionals. It has therefore been that a specific article
of the General Statute of Spanish Lawyers should be devoted to them.
Thus, on 12 June 2013, a plenary session of the General Council of Spanish Lawyers approved, with no votes against, the clauses of
the future new General Statute, which it then forwarded to the Minister of Justice to secure final approval by a Royal Decree of the
Council of Ministers. This new General Statute does indeed devote a specific section (article 40) to corporate lawyers, in which the need
for their actions to be free and independent is noted. The article provides:
“Article 40. Corporate lawyer.
Advocacy may also be exercised for others by acting as a corporate lawyer under an ordinary employment arrangement, by means of an employment contract entered into in
writing, under which the basic freedom and independence to exercise the profession must be upheld, stating whether such exercise is to be exclusive or otherwise.”

Advocacy is a specific, unique profession, different from others; and its exercise involves making an undertaking to uphold people’s
most fundamental rights. In Spain, the applicable rules determine the set of rights and duties that make up the lawyer’s profession,
seeking at all times to satisfy the public interest. It did not seem possible to segregate activities that correspond to advocacy to configure
new professions. However, a new threat for the legal position of corporate lawyers and their independence is now taking shape.
Indeed, we are faced with a project to regulate professional services and associations that aims to limit compulsory membership of the
colegio to only some of those who are now working as lawyers. Membership would be limited to those who appear before the courts and
those who provide legal assistance to people with whom they have no employment relationship. That is to say, the aim is to exclude from
compulsory membership of the colegio those corporate lawyers who do not appear before the courts.
The essence of such differentiated treatment does not lie in the profession or practice itself, but in the legal nature of the relationship
that links the provider of the professional services and whoever receives those services. This is absurd, because the provision of advice by
a legal professional can only be practised by a member of the
colegio, inasmuch as a legal adviser employed by a company (or by a
political party or trade union) may not be a member of the colegio. Yet, if the employment relationship is non-exclusive and the lawyer
provides the same services for others, the lawyer must indeed be a member. What is more, if the legal adviser of a given company also
handles the employer’s litigation matters, the lawyer must also in that case be a member of the colegio.
The project establishes no regulation whatsoever for such a legal adviser with an employment relationship, such that no training or
any other requirements are imposed, considering that in order to practise as a lawyer in Spain it is necessary to complete a master’s
course and pass a state examination.
In view of this proposal, we should remember that the lawyer’s profession is sufficiently well known in Spain and its content is
regulated generally under the Judicial Authority Act (“LOPJ”), section 542 of which is quite explicit:
“1. The lawyer’s title and function corresponds solely to holders of law degrees who professionally practise the direction and defence of parties in all kinds of proceedings or legal
advice and consulting.
2. In their actions before courts and tribunals lawyers are free and independent, they shall be subject to the principle of good faith, they shall enjoy the rights inherent to the
dignity of their role and they shall be protected by said rights in their freedom of expression and defence.
3. Lawyers shall maintain in confidence all facts or news that they may learn under any of the modalities of their professional practice and shall not be obliged to disclose the
same.”

The first subsection refers to a lawyer as someone who acts in court to direct and defend parties and also as someone who provides
legal advice and consulting services. Both adversarial and consulting tasks are included and a lawyer is a lawyer regardless of the
professional activity that forms part of the profession that they happen to be undertaking at any given time.
The third subsection above, dealing with the right/duty of privilege, is imposed for “ any of the modalities of their professional practice” ,
i.e., both for defending parties before the courts and for giving legal advice.
We therefore have before us a full definition of the profession. The Spanish Supreme Court has taken exactly the same view, always
defining “lawyer” in an all-inclusive manner with respect to legal activities, i.e. not limiting the definition to trial advocacy.
The new rule proposed would be contrary to the provisions of the LOPJ and the jurisprudence of the Supreme Court. It would further
mean splitting apart a profession that is and must continue to be a whole, with the exact reservation of activity as provided under the
LOPJ.
Colegio membership must be obligatory in order to provide any service corresponding to the profession, regardless of the legal nature
of the lawyer – client relationship. Non-membership of the colegio would result in a complete lack of ethical and disciplinary control and
failure to address any deviations from proper professional practice. It should be taken into account that legal advice is essential in order
for rights properly to be exercised and duties properly to be met, as well as for the settlement of disputes that would otherwise swamp the
courts. This means that it clearly in the public interest. Legal advice is essential in order for individuals and entities to know how they
should behave if they are not to break the law, to assess the risks involved in any course of action and, most important of all, to be able to
exercise their rights effectively.
The real purpose of the
colegios and their constitutional positioning only becomes manifest when they are configured as an
organisational and regulatory part of the profession. That is when ethical control makes sense. If professionals are allowed to operate
outside the colegio, there is no control of good practice. We are left with the individual ethics of each professional, but not the collective
ethics of the profession as a whole, to be controlled, required and, in the case of any infringements, penalised.
The main justification for the existence of professional colegios for Spanish legislators today is to protect citizens who receive services
from their members, not to protect the members themselves. Legislators understand, rightly, that colegios are in a better position to defend
the rights and interests of the public in this specific ambit than the state itself.
This is as essential as it is logical. The people who run the colegios know the profession from the inside, in all its facets, all its activities
and all its services that are provided. They know which ethical rules should govern how professionals act, what the standard is in each
case, which EU codes of conduct are applicable and how they are construed by supra-state professional instances. This fits naturally
with the view expressed by the Spanish Constitutional Court, which stated unequivocally (17 January 2013):
“The reason for attributing to these entities, rather than to the state, public duties regarding the profession – the main expressions of which are good practices and professional
ethics, together with the control of any divergence from good professional practice – hinges on the expertise and experience of the professionals who make up their corporate base.”

3. ETHICAL STANDARDS ENSURED BY PROFESSIONAL
CODES
In Spain, professional codes of ethics are drawn up by the relevant
colegios. The principle of self-regulation is essential and basic.
Moreover, the legitimacy of these codes is based on the fact that they are created by the professionals themselves, as a legal manifestation
of the ethics of the group, transcending the individual ethics of each professional.
Ethical standards are the key element in professional organisation, constituting true standards – preferably codified – that are fully
applicable in practice and that enjoy full independence. These standards are not merely programmatic, ethical or moral in content, but
are the standards that must continuously be followed by members in the practice of their profession.
Indeed, ethical standards are binding upon colegio members, regardless of whether they are aware of them, whether they have been
published in an official gazette, or whether the legal consequences of any breaches (sanctions) are set out in the standards themselves.
Consequently, in the organisation of professional practice, these codes have served a triple role:
a) Fixing a set of criteria, scientific and functional in nature, for the exercise of the relevant profession with a view to assuring the
feasibility and effectiveness of activities undertaken within the ambit covered by the standards in place.
b) Drafting ethical guidelines for the exercise of the profession in the form of codes of professional ethics. Today, this is one of the most
relevant functions of professional colegios.
c) The possibility of imposing disciplinary sanctions upon any members who breach the terms of the colegio’s code of ethics.
The main purpose of a code is to serve as a guide or as a warning about conduct in specific situations. A code should mainly be
designed to inspire and support ethical professionals, but it should also serve as the basis for acting against those whose conduct is
wrong. Unlike legal codes, codes of ethics should not be limited to prohibiting certain types of behaviour but they should also have a
positive emphasis, by making a commitment towards desirable models of professional conduct. In this regard, in all codes we can
distinguish two basic types of standards: those of prohibition and those of guidance.
Lawyers, as is only to be expected considering what their profession is about, feel a special bond with its code of ethics and have
always stressed it. But this code cannot be imposed on non-members because there is no special relationship binding them to it. Nor can
any conduct contrary to the code be persecuted if it is committed by a non-member. Ethical control is only applicable to colegio members.
Conclusion
The professional colegios are the true overseers of the appropriate provision of professional services by their members, in which
normally heterogeneous needs are brought together, such as protecting free competition, of course, but also safeguarding the autonomy or
independence, dignity, integrity and ethics of the profession to guarantee the rights of the people who receive those services. Directive
2006/123/EC, of the European Parliament and the Council, of 12 December 2006, on services in the interior market (Services Directive)
constantly refers to the need for these principles to be upheld.
To date in Spain these principles have indeed been upheld by all lawyers, obviously including corporate lawyers. However, the future
gives cause for concern.
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Introduction: the multiple responsibilities of company lawyers
As a practicing lawyer in an American firm and as director of three corporations in Paris –
Valéo (a manufacturer of components,
modules and integrated systems for the automobile industry), Generali France (the French subsidiary of an Italian insurance company)
and Compagnie des Alpes (a ski resort operator which has extended its activity to the operation of theme-based amusement parks) – I have
had the opportunity to have daily contact with company lawyers of French, as well as foreign companies, including US multinationals.
What has particularly struck me in recent years is to see the dramatic change in the role and responsibilities of company lawyers in
France who are no longer only focusing on routine legal work and potentially managing the work of outside law firms with regard to
litigation. Company lawyers in France are now being called upon to participate in the definition and implementation of company
strategy. In the global world in which we live, such responsibility requires a thorough knowledge of the different markets in which a
company operates as well as the ability to anticipate the risks and benefits of any important decisions made on behalf of the company
and its shareholders. In the past, in France, Chief Legal Officers (“ CLO”) were typically designated as corporate secretaries. Some of them
still exert this function. In the wake of the Enron, WorldCom and Tyco scandals, compliance programs have been progressively set up in
an increasing number of corporations in France. Since then, a number of CLOs have also been appointed as Chief Compliance Officers or
the latter have at least been obliged to report to the CLOs. A breach of ethical rules may indeed often cover illegal activities. More and
more frequently, especially within big corporations, CLOs have been occupying the position of corporate executives and have to report
directly to the management board whose actions they are obliged to support.
Interestingly, it is from amongst the community of company lawyers in France that one can find the most numerous people of different
nationalities (American, British, Dutch, German, Irish, Spanish…). In my opinion, this positively illustrates the internationalization not
only of commercial relationships but also of the responses to be made to legal and ethical problems with which a corporation may be
faced. As a result, this raises the level of corporate ethics across the world.
My purpose is to underline the importance of the role of the CLO and his/her team in the prevention of the many types of risks to
which corporations are exposed – legal, ethical, financial, commercial, reputational, etc. – and how company lawyers, in this role, are
necessarily faced with stark dilemmas: (1) as concerns the reconciliation of their role as business adviser and legal adviser ; and (2) the
potential conflict between their loyalty to the client and their intellectual autonomy in their role as a gatekeeper responsible for protecting
the firm, its shareholders and employees .
With this in mind, the question becomes whether or not company lawyers enjoy sufficient protection enabling them to overcome these
dilemmas and fully assume their legal and ethical responsibilities.

1. A CONFLICT OF FUNCTIONS AS BUSINESS ADVISER
AND LEGAL ADVISER
These two functions cannot, in fact, be separated. Both are at the core of the relations of trust which must exist between CLOs and the
management board, and especially the CEO. When giving business advice, company lawyers not only have to ensure the legal feasibility
of a scheduled operation, but they must also have an eye toward anticipating and preventing difficulties from arising in the future. In
Common law countries as well as in continental European countries, corporations are no longer considered solely as private entities
which pursue their own goals. The conduct of corporations must now reflect the values of the society to which they belong. They must
respect wide-ranging obligations based on their social responsibility: regarding employment, the health and social protection of their
employees, environmental constraints, as well as consumers’ rights and protections…. It is generally deemed unethical, especially for a
multinational, to take some advantage by investing in countries within which environmental and social norms are not so demanding as
to reduce the social responsibility that the company is bound to assume by doing business therein.
One must keep in mind the wording of the EUCJ’s judgment in the Akzo Nobel case of September 14 th, 2010, which states that “ an inhouse lawyer… occupies the position of an employee which, by its nature, does not allowhimto ignore the commercial strategies pursued by his
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employer, and thereby affects his ability to exercise professional independence ” . It is true that it may be challenging for the company lawyer to
persuade a board of directors of the absolute necessity of renouncing an operation which he or she knows to entail legal risks, whatever
the profitability it would have yielded for the company. The same difficulty may arise where a company lawyer is invested with the task
of competition law coordinator, when antitrust investigations imply cooperation with competition authorities to the detriment of certain
officials of the company.
In their twofold role as business advisers and legal advisers, company lawyers may sometimes feel vulnerable when expressing views
on the conduct of the firm’s strategy which diverge with those of management. From time to time, company lawyers must build a basis of
trust with his/her in-house interlocutors while at the same time asserting themselves to the benefit of the company’s interests in
challenging the views of these interlocutors, and this at the highest level.
The best solution is undoubtedly to promote an integrity-based strategy to the design and implementation by which company lawyers
can contribute decisively. Fortunately, an increasing number of managers are aware that, apart from the corporation’s obligation to duly
abide by the law, the setting up of adequate and transparent ethical standards is of paramount importance to the preservation of the
corporate image at home and abroad and as such the preservation of its commercial attractiveness and profitability.

2. A CONFLICT OF DUTIES BETWEEN LOYALTY
AND INTELLECTUAL INDEPENDENCE

It is in no way my purpose to comment upon the existing differences between the US and the EU regarding the scope of the
application of “ legal privilege” which preserves the secrecy of the communications of a legal counsel. However, it is interesting to note
how strongly the Court of Justice in Luxemburg insists on the conflict of duties which in house-lawyers face due to their status as
employees in the subordinate relationship of employment.
th, 2010 when the Akzo Nobel judgment was made. In a
The point of view of the EUCJ has been confirmed twice as of September 14
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th
judgment of September 29 , 2010 “ EREF v/the European Commission ” , the Court denied the admissibility of the representation of EREF
by its director since he could not be regarded as “ an independent third party” as is an outside lawyer who, by function, collaborates “ in the
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administration of justice ”. According to the Court’s judgment, “ the party and its counsel cannot be one and the same person ” . Similarly, in a
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judgment dated September 6 th, 2012 “ PUKE v/the European Commission ” , the Court considered that, albeit the existence of “ professional
rules regulating the profession ” in question in Poland, only outside lawyers are to be regarded as independent third parties given the fact
that they are not bound by an employment relationship.
Company lawyers’ duty to inform management of risks, unethical conduct or illegal practices is unquestionable. This is shown by the
Enron case in which the principal in-house attorneys failed to disclose meaningful information about the illegal practices of the group,
and such failure engaged their liability. However it may be difficult to resist, for instance, a decision of management to make an
arrangement which is in breach of professional ethics, or worse, to reveal that a corporate official is violating a duty or a legal rule. In
such an event, the moral dilemma with which an in-house lawyer may be faced is theoretically easy to reconcile when considering that a
company lawyer serves the interests of the corporation and of its shareholders much more so than the company’s officials individually.
But one must still take into consideration the fact that most of the time, in such circumstances, the company lawyer may be exposed to
pressures and influence of his/her hierarchy and fear losing his/her job. But if a company can require competence, loyalty and
availability from its employees, it cannot demand of an employee, even at a high level of responsibility, to act courageously to perform
his/her duty vis-à-vis his/her employer! Should such a scenario happily occur, even if quite rarely, this is unacceptable.
Conclusion
At a time when corporations are more and more frequently subject to intrusive and sometimes even aggressive, international
investigations for alleged antitrust practices or bribery, it seems urgent to better protect the status of in-house lawyers as gatekeepers of
the moral, legal and business interests of the corporation that they serve.
Politicians do not generally like to hear criticism expressed by their staff, even though they should most of the time. By contrast,
corporate managers are becoming increasingly aware that it is a safeguard for them and their company to be clearly advised about what
to do and what not to do. But not all of them accept it, and by and large the exercise of power is a factor of isolation.
Against this background, the protection to grant to in-house lawyers must be aimed at safeguarding their intellectual autonomy
which should be regarded as an integral part of their duty of loyalty to their client. In France, company works doctors are salaried by the
corporation that employs them but they are nevertheless completely independent. More recently, three Laws have been adopted by the
French legislature in 2013 to grant employees acting as whistleblowers with a protective status based on the model of the one enjoyed by
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Unions’ representatives in French corporations
. These two examples could well inspire a reform to provide company lawyers with
such a safeguard not only in France, but also in Europe through, for example, a recommendation of the EU Commission on corporate
governance.
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Introduction
th century, when this particular career path
The profession of company lawyer is a relatively recent invention, dating from the 20
started to develop after World War II. As a result, there is not yet a great deal of jurisprudence and doctrine on the subject. What is more,
whereas the profession of company lawyer is familiar (and recognised) throughout Europe and elsewhere, it is organised quite differently
in each country. In this respect Belgium occupies a special place within the European Union, being the only country so far where the
professions of lawyer and company lawyer are subject to distinct, parallel public legal provisions.
More specifically, in Belgium, the profession of company lawyer is governed by a law dating from 1 March 2000 establishing a
Belgian Institute of Company Lawyers (IBJ/IJE, referred to below as ’the Institute’). Accordingly, the profession of company lawyer is
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publicly governed by law, and the Institute has all the trappings of a professional order .
Far from being a corporatist instrument devoted exclusively to protecting the interests of the profession, the Institute pursues a more
general objective, seeking to promote better knowledge and application of the law in companies. At the same time, in keeping with the
160
preparatory work for the law, it endeavours to “safeguard the competence, worthiness and intellectual independence of company lawyers
161 162
by protecting their job title ” .
Consequently, it is deemed essential to ensure the intellectual independence of company lawyers. Whereas some European case law
maintains that intellectual independence goes hand in hand with economic independence, the Belgian legislator opted to take the
pioneering step of uncoupling them.
As a result, the core question in the debate is whether the subordinate relationship inherent in employment within a hierarchical
organisation might compromise the company lawyer’s intellectual independence, objectivity and intellectual integrity. In other words, is
the legal status of the company lawyer reconcilable with independence of mind, a key character trait of any legal advisor? Furthermore, is
it compatible with the ‘professional deontology’ that applies to a number of so-called liberal professions? Can this deontology guarantee
such intellectual independence?

1. THE PROFESSION OF COMPANY LAWYER
Company lawyers play a key role in their company. They have a duty to be proactive, explain perceived legal problems and warn
their company about any perceived risks. Within the company they must also ensure that legal order is scrupulously applied, which
must not prevent them from being creative and imaginative if faced with legal loopholes or a lack of doctrine and/or case law. Within
this framework, they may sometimes be prompted to take initiatives that entail certain risks. Company lawyers have the right and also a
duty to submit their objective opinion, even if doing so ends up raising question marks about the strategy envisaged by their company’s
management.
Indeed, company lawyers find themselves in special situation insofar as the counsel they give can end up curbing their company’s
activities if, in their view, those activities seem at odds with their interpretation of the law and understanding of fairness or business
morals. So objectivity and the desire to act in the ultimate interests of the company must constitute the company lawyer’s driving forces.
Moreover, the Belgian law adopted on 1 March 2000 defines the role of company lawyers in a similar way, imposing more on them
than mere respect for legal provisions. More specifically, the law requires company lawyers to promote the application of the law by
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playing a constant, active role within the company where they work and exercise their profession .
The complexity and exponential production of legal and regulatory texts, the speed at which decisions need to be taken and a rapidlyshifting economic environment are steadily complicating their tasks and often necessitate increasingly broader expertise.
Of course, these many demands on company lawyers call for more than mere professional competence. When carrying out their
duties, company lawyers must have intellectual independence and, crucially, maintain an open mind if they are to adopt an objective,
nuanced position and dispense sound advice.
If company lawyers are to meet these key requirements, which are so fundamental to their job, the profession needs a deontological
code in addition to seeing those requirements set out in a specific law of the type in force in Belgium. Just like many other professions,
including among the medical fraternity, all legal professions have always been governed by rules of deontology.
In Belgium, the Institute’s prerogatives include enabling itself to set ethical standards that govern the activities of company lawyers
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and ensuring that these rules of deontology are met .
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Disciplinary bodies are set up primarily to ensure compliance with these rules of deontology
and empowered to sanction any
violations. This approach is shared by all regulations governing professional orders, authorising these bodies to rule on all deontological
matters.
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The Institute’s Code of Deontology
stipulates that all legal practitioners must honour it and, when serving as company lawyers,
respect the law and endeavour to promote its application within their company.

2. WHY COMPANY LAWYERS MUST BE INDEPENDENT
167

In principle, company lawyers are bound by a contract concluded with their employer
, so they are subject to all labour legislation.
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As employees, company lawyers are thus covered by the legislation governing employment contracts . And since employment contracts
necessarily entail binding subordination, amongst other things company lawyers must respect company regulations, legitimate orders
issued by their hierarchical superiors and office hours.
Once appointed to serve their company, without being subservient to it, company lawyers find themselves in a position of legal
subordination. They discharge their duties under the authority of their ‘employer’, this being the term used in employment contracts. In
return they derive material benefits (remuneration, social security, a certain degree of job security), just as they accept certain constraints
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(loyalty to their company, working hours, their relations with executives, a duty of discretion and the risk of losing their job ).
But does this force us to conclude that such a subordinate relationship undermines company lawyers’ intellectual independence? We
can only answer with a resounding “no”. For as A. Benoît-Moury and E. Jacques point out, subordination must not be confused with
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dependency .
In Belgium, questions about the independence of an individual bound by an employment contract caused controversy at the levels of
both doctrine and case law. So far, the response has been generally positive, with courts and tribunals conceding that a profession can
171
retain its liberal character even if those exercising it fulfil their duties from a position of legal dependency
, and ruling that works
doctors, for example, can freely meet their obligations to treat patients “in accordance with the independence of their professional
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ethics” . Furthermore, “Freedom and independence when practising a technique are perfectly compatible with the existence of a
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contract entailing subordination” ;.
In short, company lawyers can be said to be and remain intellectually independent irrespective of the ties binding them to their
employer, i.e. the company they work for. Likewise, the bond of subordination implicit in their employment contract in no way calls into
question the intellectual and moral independence essential for exercising their duties in an utterly objective and open-minded manner.
The Belgian law of 1 March 2000 consecrated this need for independence, whereby – as stated above – the legislator drew a clear
distinction between intellectual independence and economic independence. These two notions are not indissolubly linked. The existence
of an employment contract between company lawyers and their company does not prevent them from respecting the disciplinary and
deontological rules that require them to submit objective opinions based on solid evidence whilst remaining fully intellectually
independent.
In his introductory statement to the law, Marc Verwilghen, the justice minister at the time, said that “
the main aims of this law[of
1 March 2000] are to guarantee the competence, good repute and also technical and intellectual independence of company lawyers by protecting this
job title”.
In actual fact, intellectual independence is the cornerstone of any legal profession, and if the subordinate relationship inherent in
company lawyers’ employee status were capable of compromising their objectivity and intellectual integrity, this would undermine their
ability to function in that role.

3. COMPANY LAWYERS' DEONTOLOGY AND ETHICS
The domain of deontology is where ethics meet regulations.
When referring to the professions, ‘ethics’ and ‘deontology’ are two words that are often used interchangeably. Professional
deontology deals above all with duties and obligations (the Greek word deon means obligation) and tries to articulate a set of norms that
every professional must observe. Deontology without ethics would lack a point of reference, making it unclear what the aforementioned
norms entail, why they – rather than others – exist, and what kind of good they are designed to promote or protect. Deontology demands
actions or desistance; ethics complements it by proposing motives.
All professionals pride themselves on heeding ethical principles. Ethics are based on a subjective assessment or evaluation of
appropriateness with respect to how people ought to behave towards their colleagues, clients, public authorities and so forth in certain
circumstances. Ethical considerations will influence the setting and interpretation of the rules of deontology which, in a regulated
profession, will determine the applicable professional duties of its practitioners and where compliance with these rules will be monitored
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by a designated authority. So in a way deontology serves to formalise ethical rules .
In most European countries, company lawyers are subjected to rules of deontology, which provide a framework for exercising their
profession, guaranteeing the application of its intrinsic principles and thus enabling them to practise under appropriate conditions.
Consequently, these rules must take account of any essential requirements and, where company lawyers are concerned, provide for the
intellectual independence indispensable for the efficient, optimal fulfilment of the mission with which they are entrusted.
By law, it is either the respective public authorities or the professional institution or association established by law that are competent
to adopt rules of deontology in any chosen sector of activity. In the case of company lawyers, the Belgian legislator assigned this
authority to the Belgian Institute of Company Lawyers (IJE/IBJ), akin to the Bar Association.
In Belgium, company lawyers must obey the rules of deontology issued by the Institute. Failure to do so triggers disciplinary
procedures and sanctions.
The Institute’s Code of Deontology explicitly provides for company lawyers to be allowed to exercise their profession with full
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intellectual independence, virtually regardless of whether they are employees or self-employed
. Whilst company lawyers may not be
subjugated by their employer or anyone soliciting their advice, they nonetheless act in the interests of their company, though they must
enjoy full intellectual independence in so doing. They must also display skill and imagination, propose alternatives in the event of
negative views on a project, and enable their company to attain the objectives it has set itself, acting within the legal framework of which
they are guardians. In this respect, company lawyers must be able to demonstrate that the law is not undermining their company’s
activities, but is actually an instrument that provides a framework of security for those activities. The intellectual independence of
company lawyers entails their being able to state their opinion and proffer advice objectively and in good faith. They must loyally defend their
company and any companies linked to it.
The focus of the company lawyer’s deontology is his/her internal client, the company’s management.
Very many professions, including various legal professions, are governed by rules of deontology. However, since the profession of
company lawyer is a recent creation, at least in Europe, it comes as no real surprise that the deontological principles in force today are
extremely concise. No doubt, future practice and an ever-expanding body of case law will prompt their reassessment.
In addition to the rules of deontology applicable to the profession as a whole, it should be noted that hierarchically organised and
structured legal departments in large enterprises and multinationals have adopted principles with which their company lawyers must
also comply.
Thus, when exercising their profession within their company, company lawyers have to respect their ethical principles, the
deontology of the profession as a whole and the internal rules adopted by their company.
Rules of deontology are extremely important because they provide a framework for and guarantee company lawyers’ intellectual
independence. Indeed, they expressly provide for such independence and give company lawyers the tools they need to make use of it and
guarantee it, both vis-à-vis their company and in any external dealings.

4. CONFIDENTIALITY AS A TOOL
OF INTELLECTUAL INDEPENDENCE
Company lawyers must also respect the confidential nature of any information entrusted to them under these circumstances or in
consideration of their role, both while they remain active within the company and after they have left, except in cases where legal
provisions stipulate otherwise.
However, it is also worth underlining how essential confidential relations between employers and their company lawyers are. The job
of company lawyer is de facto very much a position of confidence. And while company lawyers are duty-bound to offer fully objective
advice, in return employers must be transparent and sincere with respect to any considerations that may prove useful for analysing the
matter at hand and issuing an opinion on it.
Company lawyers must never give their employer the feeling that they can violate the rule of law with impunity. They must
endeavour to find the legal solution that enables the management to attain its objective whilst fully respecting the law and with the
utmost security.
Any company lawyer who becomes aware, in confidence, of illegal practices, may feel prompted to resign due to the seriousness of
those illicit acts.
In Belgium, the Institute has already experienced one such case, involving the moral dilemma of a lawyer employed by a company
that was guilty of serious financial violations without the lawyer’s knowledge and then refused to comply with the law, against the
lawyer’s advice. The lawyer in question decided that he was unable to remain in his post and resigned. This attitude saved him from
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being targeted by criminal proceedings when action was taken against the company, which had fraudulently declared itself bankrupt .
So the confidentiality inherent in exercising a legal profession also guarantees company lawyers intellectual independence and
independence of mind. In the case in point, this independence prompted the company lawyer to take a difficult decision, namely to
resign, in order to respect the values of his profession, which include confidentiality.
It is also important to note that the Institute’s Code of Deontology stipulates that company lawyers shall respect the honour and dignity of
the profession at all times and desist fromany act or conduct that may undermine it . After all, the profession of company lawyer is not exercised
in a void, but in a business environment, which obliges its practitioners to give counsel as input into decisions liable to have commercial
or financial repercussions.
Company lawyers act as guardians of values vis-à-vis their company and as spokespersons for it when defending it in the outside
world. Their credibility is definitely linked to their conduct in both the professional and private spheres. As a result, company lawyers
must take care to respect ethical principles and ensure that neither their attitude nor the statements they make can damage their
company.
Taking part in demonstrations and adopting certain political or philosophical positions, to cite just a few examples, can affect
company lawyers’ professional and public life as well as their private life. Such activities can saddle company lawyers with an image
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which tarnishes that of their company or even of the Institute itself .
Thus we may conclude that intellectual independence has its limits and that these limits concern both respect for the profession and
the dignity associated with it. These very limits are set within the framework of professional rules of deontology and the principles
associated with ethics and morals.
Conclusion
The intellectual independence of company lawyers is intrinsic to their professional activity. Their role in a company can only be
efficiently fulfilled if they act with moral rectitude and independence of mind. In Belgium, the law of 1 March 2000 establishing the
Institute of Company Lawyers and the Code of Deontology adopted by that Institute, as well as the rules of deontology and ethics
applicable in many professions, including that of company lawyer, all underscore the need for such independence and highlight the
need for objectivity, rigour and confidentiality when exercising the respective professional duties.
Of course, in practice it will not always be easy to reconcile a company’s interest with the company lawyer’s deontology. This is of
capital importance, because if these rules of deontology clash with the interests of the company, the company lawyer must give
precedence to the rules of deontology. Accordingly, in line with their professional code of ethics, company lawyers should tender their
resignation as soon as their company refuses to respect their intellectual independence or in any way undermines the ethical principles
governing their profession.
The employment contracts of some company lawyers even contain a clause expressly worded to this effect. Such a clause is extremely
important because it protects company lawyers and guarantees to defend their intellectual independence.
Accordingly, the Institute recommends that company lawyers draft a mission statement designed to clearly delimit the tasks and
responsibilities assigned by the company to anyone exercising a legal function. A mission statement of this kind would serve as a
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roadmap specifying this function in the company in question .
So we may conclude that the Rules of Deontology set out markers designed to guarantee company lawyers’ intellectual independence.
However, this intellectual independence cannot be guaranteed by deontology alone: ethics and the confidentiality essential for exercising
this profession are also required.
Company lawyers must be driven by objectivity and the ultimate interests of their company. The best guides for making independent
judgements and acting with moral and intellectual independence are the rules of good conduct applied in milieus which, like the Bar or
medical professions, have long embraced specific, universally accepted moral values. Indeed, it was by drawing on these examples,
looking at similar setups abroad and learning from their own professional experience that Belgian company lawyers drafted a Code of
Deontology governing their own profession.
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In order to analyse the independence of company lawyers as an ethical requirement, we must first consider the meaning of certain
words.
“Lawyer” in this context refers to anyone who exercises a legal profession, i.e. whose work involves applying their knowledge of the
law. It is not sufficient to have legal training, or to have exercised such a profession in the past. Someone who works for a company is not
necessarily a company lawyer just because they have studied law – even in depth. Their mission within the company must be to provide
legal opinions, draw up legal documents and defend and advise their employer on points of law.
It is also important to distinguish between the different missions a company employee may have. There is nothing to stop one person
from playing several roles in the workplace: for example, an individual may be required to provide legal opinions while also acting as
General Secretary or being responsible for personnel. Naturally, this requires them to make it clear in which capacity they are acting at all
times.
As with all legal professionals, the foremost duty of a company lawyer is to follow an ethics code. Within this code, independence is
of the utmost importance. In order to provide advice and legal opinions, draw up documents of legal value or defend the interests of the
company, independence is a fundamental ethical requirement. Without it, any advice or opinions provided would be of no value: at best,
they would simply echo what their addressee wishes to hear. Similarly, lawyers who draft a legal document or prepare a legal defence
must take into consideration any indications given to them by their client, but can only do so by applying their legal knowledge
independently.
Independence is above all a state of mind: it reflects one’s willingness to act in accordance with what the Spanish call “ su leal saber y
entender”, one’s loyal knowledge and appreciation. It must absolutely not be tied to the lawyer’s relationship with the recipient of his
services. Lawyers who are bound by an employment contract with their client must be just as independent as those who are selfemployed. They must preserve their independence when dealing with the firm’s only client in the same way as with one who provides a
large share of their revenue or one whose opinion may have an impact on public life.
Lawyers are independent because they act exclusively on the basis of their legal knowledge and personal opinion, without giving in
to any form of pressure. This does not mean they are impartial: after all, they work for their client, with whom they take sides.
Independence is not synonymous with impartiality.
In Spain, company lawyers are required to be formally qualified as lawyers. The General Statutes governing lawyers in Spain
provides as follows: “ The title and function of a lawyer are granted exclusively to the lawgraduate whose profession is to direct and defend parties
in any legal proceedings, as well as to offer legal assistance and advice ” (Article 6). This means that only qualified lawyers can provide legal
assistance or advice in a professional capacity. It should be noted that there are few incompatibilities between law and other professions;
these are generally stipulated in the statutes governing the profession concerned. For example, judges and civil servants are not entitled
to be lawyers, but there is nothing to stop a lawyer from being the CEO of a company, a trader or company employee, or from exercising
another profession.
In order to act as a lawyer, one must be admitted into an Order that is responsible for “
the deontological control and application of the
disciplinary regime as a guarantee for society ”. Membership in any given Order allows the profession to be exercised throughout the national
territory.
One may practice as a lawyer “ in accordance with labour law, on the basis of an employment contract produced in writing and which must
respect the liberty and independence that are fundamental for the exercise of the profession, and must indicate if this profession is exercised
exclusively” (Article 27.4 of the Statutes). A company lawyer’s employment contract must therefore respect the liberty and independence
that are inherent in the profession.
Before beginning to practice, company lawyers – like any lawyer – must swear an oath that they will “ faithfully fulfil the deontological
obligations and norms of the profession ”. The General Statutes stipulate that “ in fulfilling their mission, lawyers must act with liberty and
independence, with no limits other than those imposed by the Lawand by ethical and deontological norms ” (Article 33.2).
This independence requirement implies that the legal opinions and advice given to companies by company lawyers are covered by
professional secrecy. These lawyers cannot issue opinions if they are aware that the critiques formulated from their position of
independence could be used against the intended recipient of those opinions.
Through its Commission of Company Lawyers, the Bar in Madrid has adopted a position in relation to the consequences for lawyers
employed by their client of the European Court of Justice ruling in the case of Akzo Nobel Chemicals Ltd (14 December 2010). It has
pointed out that this ruling only lays out the norms applicable within the EU – with which it respectfully disagrees – preventing in-house
company lawyers from relying on professional secrecy to oppose inspections carried out either directly by the European Commission or
by national competition authorities acting as collaborators on the basis of a mandate issued by the Commission.
Under domestic law, the secrecy of communications between lawyers and their clients continues to be protected under the same
conditions, whether or not the lawyer in question is an employee of the company. Professional secrecy in the case of lawyers has the same
scope regardless of the ways in which the profession is exercised.
The commission of the Madrid Bar made the following statement: “ an in-house lawyer’s dependence in terms of labour, company structure,
hierarchy and function has no direct or conclusive link to the notion of professional independence. These are two distinct aspects of professional work,
each with its own characteristics, yet this cannot be used to justify a breach of the company lawyer’s duty of professional secrecy ”.
Article 2 of the Deontological Code of Spanish Lawyers, which of course applies to company lawyers, clearly states:
“1. A lawyer’s independence is a requirement of the rule of law and the effective right of citizens to a defence, such that it constitutes for the lawyer both a right and a duty.
2. In order to advise and defend the legitimate interests of their clients adequately, lawyers have both a right and a duty to preserve their independence from all manner of
interference and in respect of their own interests or those of others.
3. Lawyers must preserve their independence from the pressures, requirements or ties that may limit it, whether in relation to public, economic or de facto authorities, the courts,
their clients or their own colleagues or collaborators.
4. The independence of lawyers allows them to reject any instructions which, contrary to their own professional criteria, may be imposed upon them by their clients, colleagues,

other professionals with whom they collaborate, or any other person, institution or school of thought, by terminating their counsel or defence in a case in which they feel they are
unable to act with complete independence. ”

The Order of Lawyers at the Madrid Bar has taken the opportunity to stipulate that lawyers who are employed by a company must
also respect this condition of independence and, if they disagree with the criteria of the client to whom they are providing exclusive
services, they must terminate their charge of the case concerned, while nonetheless taking care not to compromise the rights or interests of
the client.
When a company signs an employment contract with a lawyer for the purposes of carrying out certain functions within the corporate
structure, it must be aware that the relationship of subordination created by the lawyer’s employee status must not undermine the
lawyer’s independence in exercising his profession.
As an ethical obligation, independence relates to a requirement which exceeds the rules of law. The fundamental basis for this
independence is to be found within the individual, deep within their conscience. It is more than the mere consequence of the legal status;
it has a place within the mind of the human individual.
Independence is, above all, about being independent in relation to oneself. It is about the willingness to obey one’s own conscience
without succumbing to conflicts of interest, the most important of which is each individual’s desire not to experience problems with a
major client or one’s hierarchical superiors within a company.
Ethics requires lawyers, in exercising their profession, to act only based on their knowledge of the law, the rules that govern their
profession, and the prescriptions of their conscience. The independence of company lawyers is the foremost requirement of the ethics that
govern this legal profession.
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Introduction
This note highlights the regulation applicable to in-house lawyers in Spain and the evolution of the practice regarding the
Independence of in-house lawyers. It also pretends to reflect the position and the understanding of the APJE on the topic of independence
of in-house lawyers in Spain.

1. LEGAL FRAMEWORK APPLICABLE TO THE PRACTICE
OF IN-HOUSE LAWYERS IN SPAIN
Since Spain turned back to democracy by the end of the 70’s, the status of lawyers is one of the fundamental elements of the rule of law
which the country recovered at that time. In this context, the role of in-house lawyers was progressively developed like that of any other
lawyer, with the only difference that the in-house lawyer is working from inside the company instead of advising it from an external
position.
Hence, the first regulation of the profession (Organic Act 6/1985 of 1 July 1985 on the Judicial Authority) did not make any difference
between in-house lawyers and their colleagues in law firms: article 542 of this Act states that “
the name and the function of lawyer
corresponds exclusively to those who graduated in lawand who professionally practice the defense of the parties in any kind of process, or those who
provide legal advice and legal assistance”. Furthermore, the same article adds that “lawyers are free and independent, they will be bound by the
principle of good faith, they will enjoy such rights which are inherent to the dignity of their function, and they will be protected by the same in their
liberty of speech and in the defense they are carrying out”. Logically, as a consequence of these guaranteed rights, lawyers in Spain also have
obligations and bear personal civil, criminal and disciplinary liability as set forth by articles 546.2, 546.3 and 552 of the above referred
Organic Act.
In-house lawyers also enjoy these very same rights, are committed to these very same obligations and are subject to that very same
liability, exactly to the same extent than other lawyers.
Those principles have then be developed in the various “ Spanish Lawyers General Status” which have been successively enacted and
whose latest version currently in force is that approved by Royal Decree 658/2001 of 22 June 2011. The current Status reflects the
specificity of Lawyers as a profession through some preventions and incompatibilities for the practice of this profession (articles 21 to 26)
which actually serve as a guarantee of the independence and the liberty of the Lawyer. Unlike the famous European Court of Justice
AKZO ruling, the Status does not consider a labor relationship as being a limitation for the practice of Lawyers and indeed, none of the
above mentioned articles of the Status refers to such a situation. The Status even includes different form of practice as a Lawyer:
individual practice, collective practice and multi-professional practice (articles 27 to 29). As a subcategory of the individual practice, the
Status explicitly refers to the practice “ under a labor contract regime” (article 27.4) as one of the forms allowed for the practice as a Lawyer. It
further adds that such contract shall “be formalized in writing and shall respect the liberty and independence which are fundamental for the
practice”. Therefore, it appears that the Spanish Lawyers General Status has never considered a labor relationship as being incompatible
with the practice as a Lawyer and that it always regarded in-house practice as equal with any other form of practice.
As a result of the above, in-house lawyers who comply with the requirements of Act 34/2006 of 30 October 2006 on the access to the
profession of Lawyer and Barrister of the Courts, can register in the Bar Association of their city as any other Lawyer and can therefore
enjoy the same protection and the same rights without any discrimination. Among such rights and protection is the obligation to keep
secret any information the Lawyer may receive during the course of his/her practice (article 32.1 of the General Status).

2. EVOLUTION AND RECOGNITION OF IN-HOUSE
LAWYERS

Nowadays, Spanish companies have more and more lawyers in-house. In-house lawyers in Spain are Lawyers as any other with full
capacity to represent their “client” in any situation inclusive before the Courts, like any external lawyer.
In the past years, this trend has been reflected in various evolutions in the country, both in terms of regulation and organization.
Hence, on 17 February 2009, the Barcelona Bar Association created the first
In-house Lawyers Committee . This constituted a real
innovation as it was the first bar Association in the country to give such a consideration and recognition to in-house lawyers
(https://www.icab.es). Soon thereafter, on 20þJuly 2010, the Madrid Bar Association followed their path and created its own
In-house
Lawyers Committee (http://web.icam.es/bucket/DeclaracionInstitucionalrelativaabogadosempresa.pdf ).
These two institutions are highly representative of Lawyers in Spain as they are the two biggest Bar Associations in the country (in
terms of the number of fellows). Their initiatives to create their own committees dedicated to in-house lawyers are an acknowledgement
from the whole profession of the specificity of the in-house practice and of the importance given to the role of lawyers working from
inside the companies.
Following these paths, the General Council of Spanish Lawyers (regulating and controlling entity for Lawyers in the country) granted
a full recognition to in-house lawyers in the last update of the General Status of Spanish Lawyers. This new version of the Status which
has been approved by the Council on 12 June 2013 and shall enter in force soon, expressly considers in-house lawyers as one of the form
of practice as a lawyer. Indeed, article 40 of this new text states:
“Article 40. In-house lawyer.
Lawyers shall be allowed to practice in-house under a standard labor relationship, with a labor contract formalized in writing and in
which the liberty and independence which are fundamental for the practice as a Lawyer shall be respected…”
.
The statement could not be clearer: Spanish Law considers that the practice as a Lawyer and the rights and protection attached hereto
are fully compatible with the status of a labor relationship between the Lawyer and its company.
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Introduction
There are those who wonder: “ Which is the relationship established between the exercise of the legal profession by “in-house lawyers” and the
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Statute of the Portuguese Bar Association
(SBA)? ”. In this paper, we will discuss whether the former fall within the scope of subjective
effect of latter, in order to answer the precedent question.
To address such question, we will take a perfunctory look at the structure of the SBA, considering the rules and the principles
established in it. After this, we will look at the forms that the exercise of the legal profession can take in order to then – and here lies the
heart of the question raised – analyse the way in which the “in-house legal work” is received in the SBA and how the statute governs the
exercise of this type of activity. Finally, we will present a summary of the main conclusions that should address the question raised.

1. THE STATUTE OF THE BAR ASSOCIATION
The SBA establishes a range of rules to govern and guide the exercise of the legal profession. It is also important to refer, even if only
on a superficial level, the respective objective scope.
Prima facie, the statute imposes recognition of (and subjection to) the power of the Bar Association as the body representing the class,
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with provisions on the various organs, as well as on the respective powers .
Secondly, the SBA addresses the exercise of the legal profession itself, considering, on the one hand, the requirements for its practice
and, on the other, the type of acts attributed to a lawyer. In this respect, we can also highlight the fact that certain prerogatives are
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guaranteed which lawyers and the trainee lawyers can assert .
Later, the statute at issue refers to the professional ethical rules that should govern the exercise of the profession that lawyers and
trainee lawyers must comply, failing which they will be subject to disciplinary proceedings (articles 110 and 186 SBA) – which, besides,
is irrespective of any civil or criminal liability that should be imputed to them on the grounds of the same fact (article 111 SBA). These
rules are found in an independent chapter (articles 83 to 108 SBA), which indicates the general ethical principles of independence and
integrity – true guiding principles of the exercise of the legal profession – as well as other ethical duties that both lawyers and trainee
lawyers must follow. Besides, these rules are addressed to the community, the Bar Association itself, the respective clients, the courts or
even other lawyers.
Even though its nature is distinct from the one underlying the ethical duties referred to above, the SBA also imposes on its members
the payment of a monthly fee, the value of which is fixed by the General Council (article 174).
The SBA also includes provisions on enrolment in the Bar Association, the respective training period and the exercise of the legal
profession in firms of lawyers.

2. FORMS OF EXERCISE OF THE LEGAL PROFESSION.
“IN-HOUSE LAWYERS” AND SIMILAR
If, in the past, the image of the lawyer was indelibly associated with the professional who carries on his activity alone, in the liberal
way, today the scenario has changed. Now, besides this “traditional” way of exercising the profession, the lawyer may choose to practice
the legal profession in a law firm or even in a company as an in-house lawyer. Furthermore, it should be noted that the latter has the
characteristic of being based on a contract of employment so it escapes the traditional type of legal relationship established between the
lawyer and his or her client.
Throughout this study, we wish to address specifically the latest mode of exercising the legal profession – the “in-house lawyer”. Inhouse lawyers are individuals with law degrees, enrolled in the Bar Association, who provide services under a contract of employment.
Having reached this point, it is important to make two things clear.
Firstly, we must point out the distinction between an in-house lawyer and an in-house jurist. It should be noted that the concept of
jurist, interpreted broadly, covers a multiplicity of activities of which the common denominator is the fact that the people in question have
law degrees and that the respective professional activity is directly related to legal matters. From this prism, the concept covers
innumerable professions: e.g., judges, lawyers, law professors and legal consultants. For the distinction we intend to draw between inhouse lawyer and an in-house jurist, we will naturally have to interpret the term “jurist” narrowly.
Therefore, the notion of in-house jurist that we consider here includes those who, having a law degree, provide legal advice within a
company without being enrolled in the Bar Association. The distinction between in-house jurists and lawyers drawn here is important
precisely for the purposes of the scope of application of the SBA, as, if this statute applies to in-house lawyers (as we will see below), a
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similar conclusion cannot be drawn in relation to in-house jurists (in the strict sense) .
However, it is worth noting the fact that the in-house jurist (in the strict sense) has a much smaller scope of activity than a lawyer
working in the same company. This is because the jurist cannot do a series of acts reserved to lawyers or he or she will face criminal
liability including the crime of unauthorised legal practice (article 7, Law no. 49/2004 of 24 August) and the crime of usurpation of
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functions (article 358, Criminal Code (CP)).
Secondly, the contract of employment made between a company lawyer and his or her employer takes on certain characteristics that
distinguish it from the “typical” contract of employment. We will address this issue below.

3. THE “IN-HOUSE LAWYER” AND THE STATUTE
OF THE BAR ASSOCIATION
3.1. The exercise of the activity in a subordinate regime
and the Statute of the Bar Association
184

The exercise of the legal profession in a company is generally established on the basis of a contract of employment .
In the abstract, we would say it is impossible to conciliate the independence, typical of the lawyer, with the duty of subordination,
essential under a contract of employment – even more so where we are witnessing a trend towards increasing the absolute independence
185
of lawyers, which is, besides, enshrined in article 2.1 of the Code of Conduct for European Lawyers (CCEL) .
In fact, article 1152 of the Civil Code defines a contract of employment as the contract “
under which a person undertakes, for pay, to
provide his or her intellectual or manual activity to another person, under the authority and direction of the latter
”. This notion is completely
incompatible with the maxim that should guide the practice of the legal profession: “[the] legal profession is a profession that rises with liberty
186
and exists for its defence. It [the legal profession] dies when it [liberty] dies ” .
When this idea is transferred to the practical world, it is easy to understand the difficulty that can exist in trying to make such
different characteristics compatible. The judgment of the Court of Justice of the European Union (CJEU)
Akzo Nobel Chemicals Ltd and
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Akcros Chemicals Ltd v. European Commission , which relates to Dutch law and to the topic of the protection of correspondence of lawyers
under the principle of legal professional privilege, illustrates this reality well.
In this context, the CJEU recalls the point made by the Advocate-General, in this same case. It does so in this way: “An in-house
lawyer, despite his enrolment with a Bar or Law Society and the professional ethical obligations to which he is, as a result, subject, does
not enjoy the same degree of independence from his employer as a lawyer working in an external law firm does in relation to his client.
Consequently, an in-house lawyer is less able to deal effectively with any conflicts
between his professional obligations and the aims of his
client” (our italics). To this extent, the CJEU affirms precisely that “ it follows, both fromthe in-house lawyer’s economic dependence and the close
ties with his employer, that he does not enjoy a level of professional independence comparable to that of an external lawyer ”.
It is common knowledge that it is generally recognised that the legal profession has a public interest function (above all it is the
private exercise of the public function of administration of justice). In a word, and according to A ntónio Arnaut: “ the lawyer serves the law
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and justice” . In this sense, along with other ethical principles, such as dignity, probity, impartiality, respect for the truth, loyalty,
urbanity or trust, the principle of independence thus assumes a crucial role. Independence must exist, indeed, both in relation to the very
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interests of the lawyer and in relation to exterior influences, such as political or judicial power, the media or, inclusively, their clients
(article 84 SBA), since, as is mentioned in article 2.1.1 of the CCEL, the “ independence [of the lawyer] is as necessary to trust in justice as is the
impartiality of the judge”.
Actually, the allusion to the independence of lawyers, given its unquestionable importance in the administration of justice, is
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included in various legislative provisions . By way of example, we would mention the text of article 6(2) of the Law of the Organisation
and Functioning of the Judicial Courts, which states: “ in the exercise of the activity, lawyers enjoy technical discretion and are only bound by the
criteria of legality and the professional ethical rules of the profession ” (our italics).
191
A similar trend can be seen in innumerable rules of the SBA
. One of the corollaries of this general principle of independence of the
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lawyer is highlighted in article 68(3) of the SBA
, a rule that states: “ any guidance or instructions fromthe employer that restrict the
impartiality and independence of the lawyer or which, in any way, violate the ethical principles of the profession are (…) null and void
” (free
translation).
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Article 68 , under consideration here, establishes in the SBA the possibility of exercising the legal profession in a subordinate
system, seeking to guarantee the independence of the lawyer also in this specific and particular context. Underlying the crystallisation of
this rule is the recognition of the difficulty in managing the interests to which the in-house lawyer is subject, caused, in summary, by their
different situation when compared with the liberal lawyer – as was raised in the text of the judgment of the CJEU referred to above. If, on
the one hand, the rule allows the contract of employment (private or public in nature) as a way of regulating the lawyer-client (or rather:
lawyer-employer) relationship, it also imposes some limitations that de-characterise the “traditional” contract of employment, in favour of
respect for the governing ethical principles of the legal profession.
Even if it is understood that there is a greater tendency for the in-house lawyer to subordinate the ethical principles by which he or she
is bound, in favour of the interests of his or her employer (whether because the in-house lawyer has close ties with such employer or
because he or she is acting under the employer’s political and commercial influence, or even because he or she is in a position of
economic-financial dependence), it is certain that any practice that confirms that tendency is pursued and punished as a disciplinary
matter by the Bar Association. On the other hand, it should also be noted that the contractual clauses as well as the orders and
instructions of the employer in the context of the contract that go against the ethical principles of the legal profession are considered null
and void (article 68(2) and (3), SBA).
According to António Arnaut, “[m]ore than imposing on the in-house lawyer respect for the ethical principles of the profession, this rule [(article
68 SBA)] protects himfromthe unlawful orders of the employer. Independence is an essential characteristic of the legal profession, and is recognised in
various provisions of the (…) Statute and, in particular, in article 76(1) and (4), which reinforce the impartiality and independence of the activity in a
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subordinate legal system” .
After all, we agree with Alfredo Gaspar when he states that “ for practical purposes, (…) the employer is no more than a client of its employee
(…) who (…) offers the company the speciality of being a permanent lawyer, in other words, a lawyer on whomthe company can count for regular or
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even permanent work” . So, if this is the case, and remembering that, in light of article 84 SBA, the independence of the lawyer must also be
affirmed in the relationship that he or she establishes with their client (in this case: the employer), the content that underlies article 68(3),
SBA is, therefore, fully pertinent.
In fact, as V alério Bexiga says, the “ provisions of article 68 not only corroborated the need for contractual observance of the absolute technical
autonomy of the lawyer, but also added the safeguard of the intangibility his duties of impartiality and of respect for the rules imposed by the Statute of

196

the Bar Association, above all of an ethical nature” .
Even though the SBA does not exclude the possibility of the lawyer carrying on his activity in the context of a contract of employment,
it is certain that the validity of such a contract depends on its clauses complying with the ethical principles governing the activity of the
lawyer (articles 83 et seq. SBA), with special focus on the value of independence in the exercise of the profession. Thus, as underlined in
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Opinion no. 6/PP/2011-G of the General Council of the Bar Association , it is for the Bar Association to assess whether the contract of
employment meets the requirements of such principles, as well as to make a binding decision on this same question in the event of conflict
(article 68 (6) SBA).
In line with article 68 SBA, article 76 (3) and (4) of the same statute was also enshrined – this article lays down general principles of
incompatibility and impediments. In this way, the need for the existence of a (let us say) “atypical” contract of employment between the
lawyer and his employer, where the orders and instructions of the latter may not,
at any time, interfere with the respect that the former
must demonstrate for the respective professional ethical rules that should govern his activity is confirmed.
In all truth, the underlined attenuation of the notes of subordination (characteristic mark of the “traditional” contract of employment)
at the cost of the specificity that the exercise of the legal profession assumes – the value of independence of the lawyer – is, besides,
recognised by the Employment Code (“EC”) itself. Its article 116 (“Technical Autonomy”) states: “
The subjection to the authority and
management of the employer is without prejudice to the technical autonomy of the employee inherent to the activity provided in the terms of the
applicable legal rules or professional ethical rules”.

3.2. The unquestionable applicability of the Statute of the Bar Association to
“In-house Lawyers” – the non-discrimination theory
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Once enrolled in the Bar Association, lawyers and trainee lawyers are subject to the rules of the SBA.
It is therefore significant that the in-house lawyer, for the simple reason of being a lawyer – and thus enrolled in the Bar Association –
is obliged to comply with the rules established by the statute.
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In this respect, we recall the doctrine presented by Opinion no. 14/PP/2008-G of the General Council of the Bar Association
which
addresses the question of the subjective incidence of the obligation of professional secrecy laid down in article 87 SBA.
There it says that “in-house lawyers’ are, like the rest, subject to ‘professional secrecy’ ”. Further on, explaining and in a way backing
up the preceding assertion, the General Council mentions that “any lawyer who is validly enrolled in the Bar Association and who does
acts typical of the profession, including legal consultation, may only be considered as acting in this same capacity and
is fully bound to
comply with the duties laid down in the Statute of the Bar Association” (our italics). Furthermore: “ The circumstance of this lawyer working for a
certain ‘company’, to which he or she is tied under a contract of employment, ‘only’ imposes the obligation to ensure that the terms of contract comply
with the ethical principles of the profession, safeguarding, among other, his or her impartiality and independence ” (our italics).
Augusto Lopes Cardoso, former president of the Bar Association, writing on the situation of the in-house lawyer that we are
addressing here, states, inclusively, that the “ lawyer bound by a contract of employment may not play two roles, with different systems of
professional ethics, and must first tenaciously oppose the apparent ‘advantage’ that comes fromthis, and which, in fact, would be no more than a
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capitis diminutio to his professional integrity ” .
In all truth, and in line with all that we have said, one cannot defend the existence of any negative discrimination in the application of
the SBA in relation to any lawyer enrolled in the Bar Association, including lawyers that carry on their professional activity in a
company, on the basis of a public or private law employment relationship.
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As Opinion no. 7-07/2007 of the Institute of In-house Lawyers and of the General Council of the Bar Association states
, the
previously mentioned article 68 SBA explicitly established urbi et orbi the full compatibility of the exercise of the legal profession with
legal subordination. In line with this, it could be said that the applicability of the rules contained in the SBA will also unquestionably be
extended to lawyers whose work arises from a legal-employment tie, and not on a liberal or firm level.
This dismisses the argument put forward by the European Commission in the ‘80s, which was enshrined by the Court of Justice of the
European Communities (CJEC) in its famous AM&S judgment ( Australian Mining and Smelting Europe Limited v. Commission ). This reflected
the doctrine under which negative discrimination would be established for in-house lawyers, compared with lawyers in liberal practice.
As Opinion no. 7-07/2007 better identified above emphasises, underlying that current of opinion was the assumption that in-house
lawyers would never be autonomous or independent and would not even be bound by any ethical order or any professional discipline of
the legal profession. However, it was certain that the internal legal systems of the various Member States would justly welcome the
contrary principle, binding in-house lawyers – like every class of lawyer – to strict ethical-axiological and deontological principles, as
well as to an institutionally ensured professional discipline.
The truth is that this scenario has not been subject to any changes over the years. In fact, currently, taking into consideration the
Portuguese perspective, articles 68 and article 76(3) and (4) of the SBA crystallise, in an unquestionably avowed way, the theory of the
non-discrimination of in-house lawyers as to the applicability of the SBA, thus situating itself as the diametric opposite of the doctrine set
out above.
Indeed, we recall that the Institute of In-house Lawyers – institute that intended to bring together all lawyers who carry on the
profession on the basis of a legal-employment relationship – is considered a
functional structure of the Bar Association , with a special
vocation for specialised cooperation with the President and the General Council (article 1(1) of the Regulation of the Institute of In-house
Lawyers). This being the case, it becomes obvious that, despite the specific characteristics that the practice of the legal profession in a
subordinate legal system (public or private) may take on, there is a manifest communion of values and rules that should govern the
practice of a common activity – the legal profession.
Conclusion
Throughout this brief study we have considered the practice of the legal profession within a company that is carried out by a lawyer
who is tied to his client (more correctly, his employer) by a legal-employment bond, which thus falls outside the classic model of the
lawyer in liberal practice.
In this scenario, it becomes necessary to coordinate the ethical principles of the legal profession with the typical characteristics of the
contract of employment. Although it is considered difficult to reconcile these two positions – by definition, opposite –, it is certain that if

the SBA permits “in-house lawyers”, on the one hand, it does not allow any negotiation as to the restriction of respect for ethicaldeontological rules to which any lawyer is subject, on the other. Special emphasis is placed on the values of independence and
impartiality.
A law graduate, once enrolled in the Bar Association, is considered a lawyer (or trainee lawyer) and, as a consequence, becomes
subject to all the rules – of professional ethics or others – laid down in the SBA. Therefore, it is undisputed, both for the Bar Association
and for the doctrine that develops around questions of professional ethics, that no negative discrimination is established, within the class
of lawyers, as to the applicability of the SBA.
Having said this, lawyers in liberal practice, like those who carry on the profession in a law firm, as well as those that practice in a
company, regardless of the respective specific characteristics of their work, must respect the SBA or, otherwise, they incur disciplinary
liability.
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Introduction
Ethically acceptable and unacceptable actions are at the core of the legal theory. From the perspective of company law, the main issue
is achievement of balance between legal and business ethics in order to allow the company lawyer to make truly balanced decision. In
present contribution, we attempt to give a brief insight into our understanding of ethical problems facing company lawyers in their daily
professional lives and provide some possible solutions to the problems that arise daily in the field of legal counsel. It is in no way an
attempt to propose definite answers. On the contrary, our objective is to insight discussion about possible solutions that may or may not
provide long term positive outcomes that will have beneficial effects on company law as a field of legal regulation and company lawyer
as an efficient tool for advancing the field.

1. WHO IS A COMPANY LAWYER?
From the legal perspective, the in-house counsel is someone who is able to assist the company in any legal field that will have
relevance for the company’s activities. In other words, the company lawyer is someone who is able to achieve the impossible! In-house
counsels primary task is to assist the decision makers and company employees in their daily work in order to comply with the standards
required by the law and make sure that company is not in violation of any legislative standards. Therefore, one can assume that in-house
counsel possesses the expertise necessary to navigate all the relevant fields of law that have any bearing upon the companies dealings.
From the perspective of the executives of the company, practice shows that in addition to excellent legal skills, in-house counsels are
expected to have good knowledge of business and management as well, in order to be able to navigate the complexities of interaction
between law and business. For an executive, it is easier to work with a lawyer who is able to approach the issue from his point of view,
i.e. be able to understand the problem from the point of view of business and after that adopt the necessary legal framework in order to
propose possible legal solutions to the problem at hand. In doing so, in-house counsel becomes both legal adviser and business analyst;
he has to take into consideration the complex nature of the business environment and to adopt the existing legal rules and guidelines in
order to solve the clients problem, or at the minimum alleviate the outcomes, to make them as comfortable as possible for the client.
In addition to the difference in the approach between lawyers and executives, in-house counsels are also lacking in certain aspects of
attorney-client privileges after the practice of the ECJ has had its effect upon the issue. The problem arises in the cases where in-house
counsels cannot maintain their position as members of the bar or have never taken the bar exam at all due to their employment as
company lawyers. This can cause the problems in cases where the company lawyers have to face the more limited notion of privilege
than for example their counterparts from the bar association.
Problem with the privilege has to be addressed in the light of the underlying notion that differences between in-house counsels and
members of the bar are of the administrative kind. In other words, the in-house counsel has only one client to consult, but variety of fields
to engage with, whereas members of the bar can choose both clients and the legal issues they are willing to deal with. Therefore the issue
of the privilege has to be addressed in a way that it would enable both in-house counsel and attorneys to have the same guarantees when
it comes to limiting the sphere of privileges they can presume.

2. PURPOSE OF ETHICS
When talking about ethical behavior, we usually presume that discussion will focus on the questions of decision making between
good and bad choices. To put it differently, ethical behavior is morally correct behavior. But in the everyday life of a company lawyer this
is a high standard to live up to. The problem is not in the position or the task, but in the conflict of interests that is associated with the
company lawyer’s daily work. On one hand the lawyer has to keep in mind the best interest of the company. On the other hand, the
interests of those working for the company or doing business with it, have to be taken into consideration too.
Therefore the problem is hidden in the multiplicity of choices themselves. In order to carry out their duties perfectly, company lawyers
have to take into account different groups, who all have different interest, and after that make choices that are motivated not only by the
underlying differentiation between good and bad, but also by the acknowledgement that the first priority ought to be given to the
company itself. Therein lies the question of loyalty that is important from the perspective of the lawyer. Company has the priority,
because it has direct connection to tasks that are given to the lawyer. Mission is to make the company feel secure in its dealings and
provide stable legal framework for its functioning. Therefore the problem is not in making the right choice
per se, it is in the variety of
possible right choices. This is where the hidden perplexity becomes apparent: how to rationalize to oneself the differences between the
“right” choices in order to reach the proper solution to the problem at hand.
Company lawyers, while performing their duties, are balancing between the need for autonomy to make their own decisions and their
position in the business structure of the company that employs them. They have to keep in mind that their autonomy is limited by the
structure of in-house decision-making and therefore they cannot predict the full outcome until their superiors have assessed the advice
they provide. Therefore, from the perspective of ethical decision-making, important part of the company lawyer’s day-to-day actions is
connected with the general stance towards ethically acceptable or unacceptable behavior within the company itself.
In-house counsels have to balance between the ethical dilemmas presented to them by both the business and law. While doing so, it is
relevant for them to maintain both autonomy and neutrality towards the opinions presented in order to provide balanced legal counsel.
Therefore one should not disregard the complexity of “doing the right thing” when it comes to moral dilemmas that stem from the
crossroads of necessities driven by business interest and constraints of legal norms. In cases like these, it is for the lawyer to decide upon
the ethically correct outcome, while keeping in mind that his job is not only to assess the legality of the situation but also to provide
solutions that are acceptable under the standards of both legal and business ethics.
In the end the question is always about acting in accordance with the rule of the law. Notwithstanding the differences on the question
of privilege, in-house counsels main role is to provide legal expertise in the matters relevant to the company. And in doing so the main
goal is to acknowledge the demands of the law and legal practice towards the relevant duty of care that should be applied. Therefore,
when talking about ethics, in-house counsel is still bound by the relevant standards applicable to any practitioner in the field of law.

3. NECESSITY OF THE CODE OF ETHICAL CONDUCT
FOR COMPANY LAWYERS
In order to facilitate resolving the questions of ethical conduct, one of the best solutions is adoption of a separate code of conduct for
the professionals working as in-house counsels. This would allow not only a better monitoring and assessment of the proper ethical
standards, but would also contribute towards the acknowledgment of ethical standards as inseparable part of the legal profession.
Creation of a separate ethical code of conduct makes it possible to adjust the academic and professional standards relevant to the
efficient working environment of company lawyers. It will also create the stability in the field of company law for the purposes of
achieving stability and harmony between legal requirements and the professional conduct of the in-house counsels.
Unified code of conduct can also serve as a useful tool in assessing the ethical conduct of company lawyers from the perspective of the
company executives. For example, in Republic of Estonia, company lawyers are not constrained by the Rules of Conduct applicable to the
Bar Association. Therefore the employers have no way of measuring how ethical or unethical their actions are. In there lies the problem
for the executive: if a company lawyer has violated ethical norms, how ought this behavior be reprimanded. Only viable way out of this
conundrum seems to be in either reprimanding the violator by the means available via employment law regulations. Therefore the highest
possible reprimand is the termination of contract with the employee. But is it a sufficient enough solution for the problem that has at its
core more than just the question of misbehavior? If a company lawyer’s actions can be deemed unethical, does it not raise the more
important issue of not only bad judgment on behalf of the lawyer but also the possibility of negative outcome on the corporate image in
general?
In order to prevent these kinds of scenarios, it is viable to propose that general codes of ethical conduct be adopted for company
lawyers of all the EU member states in order to both harmonize the activities of the company lawyers and provide them with clear
guidelines for acting in accordance with the rule of law. This would also enable to achieve a necessary transparency for the successful
functioning of the company lawyer. With the relevant codes of conduct in place, there will be clear-cut line between right and wrong that
will enable achieving ethically sound and legally acceptable decisions in harmonized environment.
Conclusion
By way of conclusion, we would like to point out some relevant thinking points that are crucial from the perspective of ethics for
company lawyers:
Company lawyers are balancing their decision between law and business. Therefore their ethical standpoint has to take into
consideration both demands of the law and necessities of business.
Company lawyers are in need of certain degree of autonomy that should be provided to them by the company executives in order
for them to be able to carry out their professional duties in accordance with the normative legal framework.
Company lawyers can benefit greatly from unified standards of ethical conduct that would provide them with certainty about
their actions.
Company lawyers cannot be subjected to lesser standard of attorney-client privileges without endangering their ability to provide
counsel necessary for the solution of the problems at hand.
In order to achieve ethical standards sufficient to provide both the autonomy of the company lawyer and counsel necessary for the
business to survive, legal framework has to adapt to the special needs of the business owners and provide the company lawyers with
necessary normative framework that would enable them to provide their services in a way that is ethically acceptable and not harmful to
their client. In order to realize that goal, the furthering of unified rules of ethical conduct for company lawyers should be promoted as a
goal for the EU.
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Introduction
From its very nature, the position of a General Counsel, as well as the daily life of any in-house attorney constantly entails situations
where “independence” becomes a challenge. From our experience, this is particularly true with a company acting in the global market
where the in-house attorney is faced with constraints stemming from multiple jurisdictions that often appear to be in conflict, be it against
each other, or be it against the in-house attorney’s own local law.
As a starting point for our contribution to this White Paper, we wish to give a short characterization of situations where the issue of
in-house attorneys’ independence was of importance to us.

1. OUR EXPERIENCES
Some prime examples can be described as follows:
*OBOJOWFTUJHBUJPOXJUISFTQFDUUPJOTJEFSUSBEJOHTXIFSFUIFDPNQBOZIBTTVGGFSFETVQQPTFEDSJNJOBMBDUTVQPOJOWFTUJHBUJPOT
being led, the in-house lawyer was asked to get admitted to the attorney’s bar in order to grant him access to the public prosecutor’s
record.
5IFDPNQBOZJTBMMFHFEUPJOGSJOHF*1SJHIUTJOBGPSFJHOKVSJTEJDUJPOSJTLFYQPTVSFJOUIBUKVSJTEJDUJPOGPSDFTUIFDPNQBOZUP
disclose huge amounts of confidential information, unless the company proves the information to be protected under an “independent”
in-house attorneys’ privilege.
6OEFSGPSFJHOMFHJTMBUJPO UIFDPNQBOZJTSFRVJSFEUPBEPQUDFSUBJOQPMJDJFTXIJDIBSF IPXFWFS JOTUSPOHDPOUSBEJDUJPOUP
fundamental principles of local law; therefore, the local in-house attorney in charge declines to comply with said foreign legislation.
All these examples are concerned with the standing of in-house attorneys to be “independent”; and, in extreme cases, this would even
mean that an in-house attorney has the power to contradict the company’s strategy, for the sake of local laws being respected.
In our considerations that follow, we observe that both under national as well as under European case law, the notion of attorneys’
“independence” is sometimes used in a simplistic interpretation, often concentrating on a poor discrimination of in-house attorneys just
being denied “independence”, without further meaningful reasons being given. As we cannot agree to such a simplistic interpretation,
we wish to contribute some more differentiated views on the notion of “independence” when applied either to an in-house attorney, or to
an attorney employed within a law firm (see below 2.).
As a conclusion to our considerations, we would further like to propose a possibly more adapted concept to approach this issue (see
below 3.). Doing away with differences being made between in-house attorneys and attorneys practicing in law firms, our concept finds
that it is the attorney’s profession as such which exposes any attorney to a permanent tension field between expectations or instructions
he is supposed to fulfil, and professional ethics that are to be obeyed. Since nothing speaks against defending instructions from a client
and naturally as long as these instructions are in compliance with professional ethics, the true challenge is to find the right balance here.
In our conclusion, we will try to demonstrate this, using the examples stated by us.

2. DIFFERENTIATED VIEWS ON THE NOTION
OF ATTORNEYS’ “INDEPENDENCE”
To justify the notion of attorneys’ “independence” in its simplistic interpretation, it is usually held under the case law that in-house
204
attorneys are not sufficiently independent from their employers. Such is the ruling in the ECJ’s well-known
Akzo decision , confirming
205
the ECJ’s precedent decision in re. AM & S
. These decisions come to the overall conclusion that the attorney-client privilege generally
does not apply to in-house attorneys or lawyers (hereinafter: the “Akzo approach”). For this, the following references from the Akzo
decision are worthwhile to be cited:
“In [the AM & S decision], the Court stated, first, that the exchange with the lawyer must be connected to ‘the client’s right of defence’, and, second, that the exchange must
206
emanate from ‘independent lawyers’, that is to say ‘lawyers who are not bound to the client by a relationship of employment’”
.
“It follows that the requirement of independence means the absence of any employment relationship between the lawyer and his client, so that legal professional privilege does
207
not cover exchanges within a company or group with in-house lawyers” .
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It is to be noted that we are certainly not the first ones to highlight the shortcomings of the Akzo approach (see below 2.1.).
Furthermore, since the Akzo approach is limited to the specific scope of the Commission’s investigative powers in matters of antitrust
law, there is broad room left for national case law to increasingly contradict this approach (see below 2.2.).
Moreover, the Akzo approach is about to be overruled by EU legislation itself (see below 2.3.).

2.1. Shortcomings of the “Akzo Approach”
Under a known argument, assuming an employment relationship to be incompatible with the concept of attorneys’ “independence”
would lead to the conclusion that attorneys employed within law firms are not “independent” either; then it can be taken as granted that
this situation even applies to the vast majority of attorneys. Now, while the only reason for not drawing such a conclusion is that it is
simply unwanted, the following is nevertheless compelling: Being subject the same way as in-house attorneys to the directions of their
employer, attorneys employed within a law firm (the “true” client in this case?) could report about a practice full of tensions when
seeking to render “independent” advice. All the more, when the “real client” is giving instructions anyway, the attorney employed
within a law firm is even exposed to a “double client structure tension field”.
The other way round, there is a number of compelling reasons that do speak for an in-house attorney’s “independence” the same way
– or even more – that would apply for attorneys employed within a law firm:
Usually – as also was the case in re.
Akzo – in-house attorneys are registered in parallel with their local bar association, which
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appears to be crucial for binding them to professional ethics with corresponding duties and privileges .
Accordingly, the following core duties do apply exactly the same way for in-house attorneys as for attorneys employed within a law
firm:
%VUZPGDPOGJEFOUJBMJUZBOESFMBUFE TUSJDUQSPWJTJPOTPGDSJNJOBMMBX JO(FSNBOZi7FSMFU[VOHWPO1SJWBUHFIFJNOJTTFOu "SUJDMF
203 section 1 subsection 3 of the German Criminal Code (StGB));
1SPGFTTJPOBMDPOGMJDUBOESFMBUFE TUSJDUDSJNJOBMMBXQSPWJTJPOT JO(FSNBOZi1BSUFJWFSSBUu "SUJDMFPGUIF(FSNBO$SJNJOBM
Code (StGB));
5IFDPNQMFUFTFUPGEVUJFTBOETBODUJPOTVOEFSQSPGFTTJPOBMEFPOUPMPHZSVMFT
Additionally, the following core privileges do apply exactly the same way for in-house attorneys as for attorneys employed within a
law firm:
1SJWJMFHFUPSFGVTFHJWJOHPGFWJEFODF i;FVHOJTWFSXFJHFSVOHTSFDIUu 
*NNVOJUZBHBJOTUDPOGJTDBUJPO i#FTDIMBHOBINFWFSCPUu 
"EEJUJPOBMMZ BTXFEFGJOJUFMZIPME UIFBUUPSOFZDMJFOUQSJWJMFHFBQQMJFTUIFTBNFXBZGPSJOIPVTFBUUPSOFZT
The very reasons why these professional duties and privileges do exist are the following:
'JSTU BTUPUIF duties, the attorney needs to be in a position to objectively advise his client in a way which is compliant with the
rules of law;
4FDPOE BTUPUIF privileges, the attorney needs to be in a position to protect his client against arbitrary access by public authorities
to the information he has been entrusted with by the client. History witnesses well-known examples of why this privilege is crucial.
The above reasons do exactly match to the situation of in-house attorneys: Why should a company take the luxury of hiring in-house
attorneys if the company is not interested in obtaining independent legal advice, based upon protected information they can trust to their
in-house attorney? In any case, professional duties would bar an in-house attorney – exactly comparable to the situation of an attorney
employed within a law firm – from following instructions supposed to be in breach of the law.
Often, provisions of national law are misinterpreted in a way to confirm discrimination of in-house attorneys against their colleagues
working in law firms. We would like to raise some of these provisions which, at a closer look, exactly lead us to the opposite conclusion:
'PSJOTUBODF "SUJDMFPGUIF(FSNBO'FEFSBM$PEFGPSUIF-FHBM1SPGFTTJPO #3"0 JTPGUFODJUFEJOUIJTDPOUFYU TJODFUIJT
provision pre-empts employed attorneys from representing their employer in court. However, at a closer look, this provision does not
apply specifically to in-house attorneys, but to any attorney under employment, i.e. including attorneys employed within a law firm.
Also, this provision does not touch attorneys’ professional core duties and privileges, as mentioned above, like, for instance, the attorneyclient privilege. All these core duties and privileges are binding for any attorney, regardless of whether the attorney is employed within a
company or within a law firm.
'VSUIFSNPSF DFSUBJOOBUJPOBMMBXTBSFPGUFODJUFEUPSFRVJSFBOBUUPSOFZUPCFSFHJTUFSFEBUUIFBUUPSOFZTCBS GPSIJT
“independence” to be recognised. For instance, under German law, to be even admitted to the bar it is not only required to sit two exams,
but to also take an oath to follow, obey to and protect the law and the legal system. However, in Germany, this requirement can be
fulfilled by an in-house attorney exactly the same way than for any attorney employed within a law firm. For this, once registered at the
attorneys’ bar, an in-house attorney is bound by his oath which obliges him to give objective and independent legal advice to the
company where he is employed.

To resume the present paragraph, the following question remains key: What does attorneys’ “independence” really mean?”. There
appears to be a picture that attorneys working in law firms, or “on their own”, are just working for altruistic reasons, being assumed to be
“independent” per se. Of course, such a conclusion is incorrect. In an ever increasing manner, attorneys working in law firms, or “on
their own”, are under pressure to earn money from their clients. What about the “independence” of an attorney working in a law firm
once a major client indicates that he is no longer inclined to use the firm’s services just because the client disapproves the attorney’s legal
analysis? And, do we need to take into account the pressure being exerted on associates to become partners in law firms having the
expectation to host “happy” clients? Experience proves that the loss of a major client is crucial for any law firm, and this becomes all the
more apparent for large law firms.

2.2. National Case Law Contesting the “Akzo Approach“

While our above considerations should clearly demonstrate the shortcomings of discriminating in-house attorneys’ in the way this is
represented by the Akzo approach, it has also been considered that Akzo was a specific matter of EU antitrust law where EU-instances are
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anyway known to prioritize the efficiency of investigations against the principles of fair and equitable proceedings
. For this, it is not
without reason that beyond the specific scope of EU antitrust law, other developments increasingly start to explicitly contradict the Akzo
approach. Such is the case for the more recent decision in re. Belgacom, which is also concerned with a matter of antitrust law, however,
211
this time under the competence of Belgian national instances
. To be blunt on this, it is just as compelling that the Brussels Court of
Appeal came to the final result that, not even limited to the antitrust context, communications to or from in-house counsel, requesting or
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containing legal advice, are protected by privilege . It is very much hoped that this precedent will give rise to further national case law
in EU member states, in a way that explicitly grants the attorney-client privilege to in-house attorneys. In fact, by recognizing that the
attorney-client privilege applies to in-house attorneys, a stepping stone is reached to break with in-house attorneys’ discrimination, i.e.
this is a first step on the way to fully recognise in-house attorneys’ independence.

2.3. Recent EU-Legislation Overruling the “Akzo Approach”
In accordance with our above findings, even EU-legislation itself now starts to overrule the “Akzo approach” , by fully confirming the
attorney-client privilege as a major step for in-house attorneys’ independence to be recognised. We take the example of the draft Rules of
Procedure of the “Unified Patent Court” – now arising under the European sky – which are doing away with any doubt that the attorneyclient privilege will from now on explicitly apply to in-house lawyers. The full set of the relevant provisions in the draft reads as follows:
“Rule 287 – Attorney-client privilege
1. Where a client seeks advice from a lawyer he has instructed in a professional capacity, whether in connection with proceedings before the Court or otherwise, then any
confidential communication (whether written or oral) between them relating to the seeking or the provision of that advice is privileged from disclosure, whilst it remains confidential,
in any proceedings before the Court or in arbitration or mediation proceedings before the Centre.
2. This privilege applies also to communications between a client and a lawyer employed by the client and instructed to act in a professional capacity and a client and a patent
attorney (including a patent attorney employed by the client) who is instructed in his professional capacity to advise on patent matters.
3. This privilege extends to the work product of the lawyer or patent attorney (including communications between lawyers and/or patent attorneys employed in the same firm or
entity or between lawyers and/or patent attorneys employed by the same client) and to any record of a privileged communication.
4. This privilege prevents the lawyer or patent attorney and his client from being questioned or examined about the contents or nature of their communications;
5. This privilege may be expressly waived by the client.
6. The expressions “lawyer” shall mean a person who is qualified to practice as a lawyer and to give legal advice under the law of the state where he practises and who is
professionally instructed to give such advice. This shall include persons possessing a law degree (jurist) who are authorised by the Swedish Patent Attorneys Board or equivalent body in
a Contracting Member State and the expression “patent attorney” shall mean a person who is recognised as eligible to give advice under the law of the state where he practices in
relation to the protection of any invention or to the prosecution or litigation of any patent or patent application and is professionally consulted to give such advice.
7. The expression “patent attorney” shall also include a professional representative before the European Patent Office pursuant to Article 134(1) European Patent Convention
(…)
Rule 288 – Litigation privilege
Where a client, or a lawyer or patent attorney as specified in Rules 287.1, 287.2, 287.6 and 287.7 instructed by a client in a professional capacity, communicates confidentially with
a third party for the purposes of obtaining information or evidence of any nature for the purpose of or for use in any proceedings, including proceedings before the European Patent
Office, such communications shall be privileged from disclosure in the same way and to the same extent as provided for in Rule 287.
(…)“

We note that Rules 287(2) and (3) of the draft Rules of Procedure for the “Unified Patent Court” do explicitly extend the attorney-client
privilege to in-house lawyers, and to in-house patent attorneys. Additionally, these draft Rules do extend the attorney-client privilege to
lawyers’ and patent attorneys’ work products, and to any record of a privileged communication, i.e. to privileged contents or nature of
communications in the broadest possible manner. This approach can be even meant in a broader context, i.e. not necessarily linked to a
specific patent matter or litigation, as is readily understood.
Conclusion
Generally speaking, as a conclusion, we would like to report cases where the company’s Board explicitly reached out to its in-house
attorneys to advise on whether or not a specific behaviour of executives would be in compliance with local law. The Board relied
especially on the experience in litigations which is specific to an attorney. Even if there might have been a specific preferred outcome, the
Board completely consented to follow its in-house attorneys’ advice. This strongly speaks for the concept of in-house attorneys’
independence, as held by this article.
Furthermore, as a more general example, compliance with global labor laws led to introducing policies on the deployment of third
party employees and freelancers that massively influences the way the company does its business. Facing business push back the Board
completely relied on its in-house attorneys’ guidance and supported the roll-out of the respective policies.
Now, more concretely speaking about the examples characterized in the introductory part, we would like to show how we could
reach a balance in the tension field between the expectations or instructions that an in-house attorney is supposed to fulfil, and the
attorney’s professional ethics that are to be obeyed:
As a more concrete example in the case where the company was victim of supposed criminal acts, the company’s Supervisory Board
came to the positive position that in-house attorneys are to be involved in decisions of the Executive Board in order to protect the

company by giving legal advice already at the stage of decision finding. Under this concrete example, this was again a clear
acknowledgement that the Supervisory Board relies on the in-house attorneys’ independence towards the Executive Board.
Additionally, in the concrete example of the company being forced to disclose huge amounts of confidential information during a
litigation in a foreign jurisdiction, the company was successful in proving that a German in-house lawyer’s communication was actually
protected under the attorney-client privilege. For this, it was crucial to show that the German in-house attorney was registered in parallel
at the local attorneys’ bar in Germany – - a formality which could be readily fulfilled and demonstrated, under requirements which are
anyway relevant under German law. This is a positive example on how a very reasonable way could be found to recognise in-house
attorneys’ independence for the sake of the company’s confidential information being protected.
Finally, the strongest example which speaks for in-house attorneys’ independence is certainly the case where a local in-house
attorney has to even refuse a policy of the company, just because the policy would contradict local law, although such a policy might
become necessary under the pressures of a foreign jurisdiction where the company is doing important business. From a strong and wellknown push stemming from the U.S., this kind of situation becomes increasingly relevant also to European companies which are doing
business on a global scale. While pertinent discussions started a while ago with major U.S. companies enforcing their employees’ codes
of conduct on their European subsidiaries, European headquartered companies increasingly need to move to such a practice as well,
simply to adapt to the increasing trends of globalization. In specific context to a company’s global rollout of an employees’ code of
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conduct, for instance, the prominent Wal-Mart case gave rise to discussions about serious tensions that arose under local German law.
However, although the competent German courts confirmed certain provisions of Wall-Mart’s code of conduct to contradict German labor
law, the situation here is not black and white. Rather, it is our own experience that, from such examples, companies started to enter into a
learning curve in order to seek, first of all, local attorneys’ independent advice upfront to the rollout of global policies. Moreover, the
additional advantage of including the independent in-house attorney is that he is in a position to advise not only on compliance with
local laws, but also on compliance with local in-house regulations, e.g. works agreements, collective bargaining agreements and the like.
As a final conclusion, we believe that our examples above show that even in more extreme situations, a right balance can usually be
found to uphold an in-house attorneys’ independence, professional ethics, and the requirements of local law while, at the same time,
meeting the requirements of business in the tension field of an increasingly complex and global world.
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Introduction
214
General counsel (also known as chief legal officers or CLOs) play a “multiplicity of roles”
, including manager of the legal
215
216
department, legal advisor, transaction engineer , negotiator, legal educator, crisis manager, and strategic planner . The general counsel
“is sometimes viewed as the ‘ethics police person,’ who catches inappropriate activities and institutes corrective actions to bring the rulebreaker into compliance with corporate governance standards. The GC is also a key member of the committees that examine the adequacy
217
of internal controls and compliance with regulatory rules
. They are what Simmons called “the ‘Swiss army knife’ of the legal
218
profession” .
General counsel (GC) of a business firm are becoming more strategic partners who actively help the managers of the business create
and capture value and marshal resources while managing both legal and business risk. Indeed, general counsel can be more effective
drivers of compliant corporate behavior if they act as strategic partners and encourage managers to take an active role in legal matters,
219
that is, to be legally astute .

1. “WHERE WERE THE LAWYERS?”
After the collapse of Enron and WorldCom, Judge Stanley Sporkin, former head of the Department of Enforcement at the United States
220
Securities and Exchange Commission, famously asked, “ Where were the lawyers? ” . In an effort to ensure that lawyers protect public
221
investors by playing a “gatekeeper role,” Congress passed the Sarbanes-Oxley Act . Among other things, the act required general counsel
to report to the chief executive officer (CEO) certain breaches of fiduciary duty and material violations of law. If the general counsel is not
satisfied with the CEO’s response, then the GC must then report the matter to the audit committee of the board.
Jagolinzer, Larcker and Taylor found that publicly traded firms that required the general counsel to approve trades by insiders during
trading blackout windows, which restrict insider trading immediately before earnings releases, had fewer abnormally profitable trades
based on nonpublic information than those that did not: “ Thus, when given the authority, it appears the GC can effectively limit the extent to
222
which corporate insiders use their private information to extract rents fromshareholders” . In short, notwithstanding the temptation “to seek to please
223
the corporate officials with whomthey deal rather than to focus on the long-terminterest of their client, the corporation ” , general counsel does not
just “rubber stamp” such trades. This study supports Gilson’s assertion that in-house counsel may be the lawyers best positioned to act
224
as private gatekeepers .
225
The emphasis that Sarbanes-Oxley put on the role of inside counsel as gatekeeper, or what Nelson and Nielsen call “cop”
, made it
more difficult for the general counsel to be an active participant in the creation and capture of value. A lawyer seen primarily as a “cop”
is subject to being excluded from key conversations and decisions on the theory that “it is better to ask for forgiveness than for
permission”. Unfortunately, the later a lawyer is brought into the planning of a transaction, the more likely it is that the lawyer will have
to say “no.” Anticipating this, business managers may provide counsel with a skewed set of facts in hopes of improving the likelihood of
receiving the go-ahead.
This is why legally astute legal top management teams (TMTs) bring counsel in early both to ensure compliance with law and to help
craft a firm strategy and a plan of execution that maximizes realizable value while eliminating any unnecessary legal or business risks.
Legal astuteness requires (1) a set of value-laden attitudes, (2) a proactive approach, (3) the exercise of informed judgment, and (4)
226 .
context-specific knowledge of the law and the application of legal tools
Each member of a legally astute TMT embraces his or her own
responsibility for the ethical and legal conduct of business as well as for the firm’s overall economic success. As Clinard and Yeger put it,
“Business corporations do not have legal problems. They have business problems where legal considerations may be more or less important, depending
227
on the specific circumstances ” . A lawyer cannot be a true strategic partner unless the top management team itself is legally astute, that is,
228
has the ability to communicate effectively with counsel and to work together to solve complex problems
. We submit that strategically
astute lawyers and legally astute non-lawyers who work together are far more likely to develop effective and lawful solutions than either
the lawyers or the business managers acting alone.
For example, legally astute managers advised by strategically astute lawyers can pursue a ten-step program for promoting legal
compliance as a source of strategic advantage.
1. Start with ethics and start with the “tone at the top”
2. Help shape the rules of the game
3. Look for opportunities to convert constraints into opportunities
4. Understand duties and anticipate risks
5. Benchmark both accidents and violations and near-misses
6. Avoid conflicts of interest and fully disclose
7. Implement appropriate controls and processes
8. Compete hard but fairly
9. Educate all employees and distribute written policies
229
10. Be prepared to deal with compliance failures .
Doing this successfully requires, however, that the lawyers have a seat at the table from the outset and be able to effectively
communicate their thoughts and concerns to a receptive audience. According to a 2012 KPMG survey of general counsel, “ predicting risks
before they arose was key to success. The role is moving fromone of a ‘fire-fighting’ and reacting to events to being more strategic and proactively
230
anticipating risks at an earlier stage” . There is the need to “see around corners.”
Managers are unlikely to ask about potential legal risks if they know that the legal advice they seek may not support the decisions
they may desire to make and then will be discoverable by the government or third parties. As a result, business leaders lose the
231
opportunity to discover lawful ways to accomplish their legitimate business objectives .
There is more at stake than just the risk of regulatory failure, however. Firms become less competitive in the global marketplace when
they cannot innovate and capture the value of their inventions and human capital. Oftentimes the determination of whether a particular
idea or invention is protectable is not clear cut. As technology becomes ever more complex, it is often the lawyers working day-to-day
with the scientists and engineers who are in the best position to advise whether an idea is worth patenting or a program worth protecting
as a trade secret or through a copyright. If their conversations with their clients are not privileged then their firms are at a competitive
disadvantage vis-à-vis firms in jurisdictions that do protect communications between in-house lawyers and their clients.
232
Consider healthcare innovation, an area of special focus under the Horizons 2020 Plan
. The negotiation and crafting of tailored
pharmaceutical licensing arrangements with academic researchers can determine whether a new compound or biologic is a blockbuster
233
or a bright idea trapped in the lab .

2. RELATIONSHIP WITH THE TOP MANAGEMENT TEAM
AND THE BOARD: COP, COUNSEL OR STRATEGIC
PARTNER?
234

Nelson and Nielsen divided lawyers into three categories: cop, counsel, and entrepreneur
. A “cop” is primarily concerned with
“policing the conduct” of “business clients”; cops “ interact with business people almost exclusively through legal gatekeeping functions, such as
235
approving contracts, imposing and implementing compliance programs, and responding to legal questions ” . “Counsel” not only gives advice on
236
the letter of the law but also more broadly advise on the potential, ethical, and reputational effects of a proposed course of action
.
Arguably every lawyer should take such factors into account because, as the American Bar Association (ABA) points out, ethical,
237
political and social concerns inform not only what laws are enacted, but
howlaws are interpreted and applied over time
. Thus, as
238
Victor Tettmar, the managing partner of Bond Pearce, put it, general counsel should be the “guardian of moral capital” .
One of the most challenging roles of a general counsel is to have the courage and foresight to respond to the assertion, “Everyone else
does it this way,” with “But we don’t,” then to move the dialogue to a discussion of how the firm might otherwise accomplish the
business objective with less risk. In fact, every business leader has an obligation to ensure that the enterprise does not make irrational
business decisions (including breaking the law) and should appropriately escalate any decision that falls within this area.
What Nelson and Nielson call the “entrepreneur” is a lawyer who “ evolve[s] according to the needs of business” and views lawas a source
239
of profits to be leveraged in the corporation’s business strategy ” . The entrepreneurial lawyer has a more challenging role to play than either
the cop or counsel, because their actions can lead to professional risk and risk to the firm. For example, more than thirty percent of the
firms subject to civil or criminal investigations for illegal accounting of backdated stock options fired their general counsel.
240
General counsel should be a trusted counselor, not a hired gun
. They should also participate in value creation, however. Support
for this proposition is found in the KPMG survey of 320 general counsel: “
Our survey has shown howGC’s role is changing, to be a more
strategic business advisor and barometer for the business. Boards expect GC to be commercially aware and to combine this awareness with their legal
241
knowledge and experience” .
Importantly, a good inside lawyer never loses sight of the fact that he or she is a member of a profession that has at its core an
obligation to uphold the law. As an officer of the court, an attorney may not participate in defrauding a judge or regulatory body. As
Stanford Law School Professor and former General Counsel at Oracle and Apple Dan Cooperman put it: “ There is a professional duty not to
242
be complicit in a criminal act, so if you believe that the corporation is violating the law, you really have no choice but to resign ” .

3. THE RISK OF COOPTION
243

The power of in-house counsel and their involvement “at an early stage in shaping major transactions and corporate policy” has
prompted concerns that general counsel may become overly susceptible to forces that decrease independence, “ especially when the question
244
of legality is tinged in shades of gray as opposed to black and white
” . Nelson and Nielsen reported increased entrepreneurialism among
modern lawyers, with “corporate counsel . . . adapt[ing] their images and lawyering styles to the prerogatives of contemporary
management. Accordingly, inside lawyers limit their gatekeeping functions, emphasize their dedication to managerial objectives, and
245
defer to management’s judgments about legal risk” .
Langevoort warned that general counsel can become too “comfortable” in their roles and may “ too readily [engage in] . . . a process of
246
collective rationalization” where “objectivity [or cognitive independence] is predictably diminished ” . This comfort level and lack of objectivity
247
may cause a corporation to assume unacceptable legal risks
, as arguably happened at Enron, Arthur Andersen, Google, Symbol
248
Technologies, Rite Aid, Inso, Warnaco, Computer Associates International, Gemstar-TV Guide, and Tyco
. Yet, as the case of Enron’s
249
outside firm Vinson & Elkins shows, such firms are also susceptible of losing their independence .

4. PRESERVING INDEPENDENCE
If an individual has been actively involved in creating a certain strategy or plan of execution, may be unrealistic to expect that same
person to be an objective critic of that strategy or plan. For this reason, when a chief legal officer (CLO) acts as strategic partner, there
should be an independent chief compliance officer (CCO) or chief risk officer (CRO) who vets all courses of action to ensure legality. The
CCO or CRO may report to the chief legal officer for routine matters but should have a direct access and a reporting relationship to the
CEO or audit committee as well. For example, at MassMutual, the CCO reports “functionally” to the chair of the audit committee, with
administrative and informational (as defined by resolution) “dotted-line” reporting to the general counsel.
Often in highly regulated industries, the CRO will report directly to the board or a committee thereof. For example, Andrea BonimeBlanc, Senior Vice-President, Global Corporate Responsibility & Risk Management for software company Verint Systems, reports to the
250
chair of the audit committee; she also has a “dotted line” relationship with the chief legal officer, however
. She reports that many
companies in Europe use this structure and notes that “[
i]n any case where there has been a settlement or successful prosecution by the
251
Government, the pharmaceutical industry has had to agree that the compliance piece is taken out of legal ” . Similarly, John Wotton, President of
the Law Society of England and Wales, argues that the roles of general counsel and chief compliance officer should be split, especially in
252
regulated sectors .
In contrast, the American Bar Association Task Force on Corporate Responsibility recommended that the general counsel of publicly
traded firms “have primary responsibility for assuring the implementation of an effective legal compliance systemunder the oversight of the board of
directors”; that general counsel’s selection, retention, and compensation be approved by the board; and that general counsel report
253
regularly to a committee of independent directors . The report also recommended that independent directors “ make it clear to the general
counsel (and to the CEO and other senior management) that such reporting would be expected to cover actual or potential material violations of law,
254
breaches of fiduciary duty, and other ‘substantial legal concerns ” .
One way to reconcile these approaches is to take the tack recommended by the Office of Inspector General of the Department of Health
255
and Human Services (the “OIG”) in its 2004 guidance “An Integrated Approach to Corporate Compliance”
, namely, that firms are best
served by separating the roles of general counsel and chief compliance officer but that “ the positions complement each other in helping ensure
256
corporate compliance” . The OIG further recommended that healthcare organizations “ provide adequate means for the general counsel to bring
257
legal compliance issues to the attention of the board where necessary ” .
We recommend that the audit committee be involved in the selection, objectives, appraisal and compensation of the CCO/CRO, with
advice of a non-binding nature from the CEO or general counsel, and, therefore, determine his or her performance and prospects. In many
ways, this arrangement tracks the role of the internal auditing team in many companies. Such individuals report not just to the chief
financial officer or general counsel, but also directly to the audit committee.
Likewise, to allow for more independence and the appropriate flow of critical information to the board, it may be appropriate to have
the general counsel report to the CEO but require the CEO to share with the board (or a committee thereof) in advance any decisions
around the hiring, compensation, and termination of the general counsel. In addition, the general counsel should have direct access to
the board and routinely meet separately (that is, without the CEO or CFO present) with the board (or a committee of the board).
Conclusion
According to Wilkins, as companies in Brazil, China, India, and other emerging countries “
seek to capture the shift in economic
258
globalization toward emerging markets ” , these companies “ will [most likely] look to the model of in-house counsel currently employed by the
259
established Western companies with whomthey are competing for guidance about howto set up their own internal counsel ” . Indeed, a key reason
why certain countries have “emerged” as key players in the global economy is that they each espoused various regulatory reforms that
260
more developed countries, such as the United States, hold as fundamental . The European Union risks lagging behind if it relegates the
CLO to lower rungs within the organization and denies CLOs the ability to engage in frank and candid discussions of legal risks and
opportunities without fear that those discussions will be discoverable. As is the case in the United States, purely business advice should
261
not be privileged nor should advice on how to commit or cover up a crime or other violation of law .
Because being an active member of the TMT may imperil the CLO’s objectivity, we submit that there should be an independent CCO or
CRO who is intimately aware of and involved in significant business decisions to ensure legal and regulatory compliance. The CCO or
CRO may report to the CLO for routine matters, but he or she should have a direct reporting relationship to the audit committee, as well.
Even when there is an independent CCO or CRO, it is imperative that general counsel never forget the duties inherent in the office. If,
despite their lawyers’ best efforts, the corporation persists in engaging in illegal or ignoble practices, then, in addition to any legal
requirements, the general counsel has the moral and ethical obligation to resign from the company. Under no circumstances should the
general counsel be complicit in wrongful conduct. Although not always possible, such clashes should be avoided. And they will be
avoided if the general counsel has the trust and respect of the TMT and the board. The best outcomes are achievable only when there is a
relationship of trust, confidence, and respect between and among the lawyers, the non-lawyer managers, and the board members. When
dealing with conflict, legal and business leaders should keep trying to reframe issues and refine tactics until they are satisfied that the
firm’s legitimate business objective of “winning” in the marketplace is being advanced in an effective, legal, and above board manner.
Mini-bio
Constance E. Bagley is Professor in the Practice of Law and Management at Yale University and a Senior Research Fellow at the Yale Law School.
Her courses include legal aspects of entrepreneurship, managing legal and regulatory complexity, and law for executives. She received the Excellence in
Teaching Award at the Yale School of Management in 2009 and again in 2013. Previously, she was an Associate Professor of Business Administration
at the Harvard Business School and Senior Lecturer in Law and Management at the Stanford University Graduate School of Business. Before joining the
Stanford faculty in 2000, she was a corporate securities partner in the San Francisco office of Bingham McCutchen where she represented a variety of
entrepreneurs, venture capitalists, and start-ups. She was also a member of the faculty of the Young Presidents Organization International University
for Presidents in Hong Kong and Prague.
She is the author of Managers and the Legal Environment: Strategies for the 21st Century (7th ed. 2012) and Winning Legally: How Managers Can
Use the Law to Create Value, Marshal Resources, and Manage Risk (2005) and the coauthor (with Craig E. Dauchy) of The Entrepreneur’s Guide to
Business Law (4th ed. 2011). Professor Bagley is Immediate Past President of the Academy of Legal Studies in Business (ALSB) and received the
Academy’s Senior Faculty Award of Excellence in 2006. She served on the National Adjudicatory Council of the Financial Industry Regulatory
Authority from 2005-2008.
She received her J.D., magna cum laude, from the Harvard Law School where she was invited to join the Harvard Law Review. She received her A.B.,

with Honors and Distinction, from Stanford University, where she was elected to Phi Beta Kappa her junior year. In recognition of her pioneering work
on the intersection of law and management, she received an honorary doctorate in economics from Lund University in 2011.
Mark Roellig is Executive Vice President and General Counsel of Massachusetts Mutual Life Insurance Company (“MassMutual”), the parent
company of a global, growth-oriented, diversified financial services organization, listed 94th in Fortune’s ranking of America’s largest corporations with
more than $600 billion in total assets under management. MassMutual is headquartered in Springfield, Massachusetts. In his capacity as
MassMutual’s General Counsel, Mark is responsible for all the legal affairs of the Company and advises management and the board of directors to
ensure that MassMutual complies with corporate-governance requirements and safeguards the interests of MassMutual’s policyholders. He is also
responsible for the corporate secretary, corporate compliance, internal audit, government relations and the Corporate Administration and Real Estate
and Facilities Departments of MassMutual.
Prior to joining MassMutual in 2005, he served as general counsel and secretary to three public companies before their sale/merger: Fisher Scientific
International Inc., Storage Technology Corporation (“StorageTek”) and U S WEST Inc.
Mark received a bachelor’s degree in mathematics from the University of Michigan, a law degree from George Washington University and his MBA
from the University of Washington.

The Independence Of Company Counsel:
A Comparative Approach
1. The Professional Duties Of Company Counsel
– The Regulatory Approach
2. Professional Duties In The Context
Of In-House Employment
3. The Education And Training Of Company Counsel, And Their Professional Duties

Stephan Grynwajc
Attorney, New-York

Introduction
It is somewhat ironic that, at the time a number of bar associations in Europe and in the US are debating the ethical implications of the
ownership of law firms by non-lawyers, we are questioning those same ethical standards in the context of lawyers practicing in
companies. As a matter of fact the debate around the ownership of law firms has moved away from being a debate around ownership per
se to focus more on the actual control of lawyers by non-lawyers. And in this day and age which has already seen the Solicitors
Regulation Authority, the regulatory arm of the Law Society of England and Wales, grant over 130 licenses to those so-called Alternative
Business Structures (ABS), allowing these structures to deliver legal services alongside non-legal services, in all of England and Wales,
without this constituting an insurmountable ethical dilemma, it is indeed rather ironic that company lawyers are still having to plead at
both the French and the European level, for an equal protection of the law and of their communications to clients. We are all lawyers after
all, aren’t we? Yet, we are denying lawyers in companies the rights we are granting non-lawyers through those ABS types of structures:
being employed by non-lawyers, without questioning their independence as lawyers.
Let me explain.
This movement towards allowing non-lawyer control of law firms through the licensing of Alternative Business Structures started in
the UK less because lawyers felt the need for it, but because of the Government’s concern that the offering of legal services in England and
Wales was too concentrated in the hands of the combined number of 10,500 or so law firms that are present in those countries, and that
opening the market to non legal players was indeed in the interest of the consumer. It is indeed interesting however that this movement,
which creation was a control relationship between lawyers and non lawyers, is not that dissimilar to the one that a lot of lobbyists
denounce in support of their opposition to granting company lawyers a regulated status and their communications protection by way of
the legal privilege: the fact that a company lawyer, by reason of his employment status by a non-lawyer (his employer), would lack the
independence that clients would be entitled to expect from a lawyer. Yet, in the UK, where all solicitors, whether employed in companies
or in law firms, are part of the same profession, would the advice of lawyers under the control of non-lawyers not possibly cloud this very
concept of independence as against the interests of consumers? And yet, the interests of competition and diversity in the range of services
offered in England and Wales have set aside those concerns for the benefit of consumers.
In my twenty years of experience as a lawyer, I have had the distinct privilege of having practiced law, both in companies and in law
firms, in three different countries: France, the UK and the US. Through the prism of my experience I would like to offer a perspective of the
professional duties of company counsel that is very much enriched by such experience and by the view that the US regulators, but also
the US market for legal services, take, which view is very different from the one adopted in France and in a number of other countries in
Europe.
I will do that looking at it from three different angles. First, I will look at the professional duties of company counsel from a regulatory
perspective (1). Second, I will look at those duties in the context of an employment relationship (2). Third, I will discuss the ethical
approach to lawyering in a company through legal education (3).

1. THE PROFESSIONAL DUTIES OF COMPANY COUNSEL
– THE REGULATORY APPROACH
1.1. The EU Framework and the “Regulated Profession” approach:
You’re In or You’re Out
The concept of an integrated internal market and a Schengen Area that guarantees the free movement to more than 400 million EU
citizens has its limits when it comes to lawyers. The Services Directive of 2006 meets its counterargument in the Establishment Directive
of 1998. The Establishment Directive allows a lawyer who is qualified in one EU Member State to practice in another Member State under
their home professional title. “Lawyers” covered by the Directive are those legal professionals that are regulated in their country of origin.
Each country determines the category of legal professionals who meet that requirement. In those EU countries in which the lawyers’
profession includes lawyers who practice in-house, company lawyers will be deemed to belong to a regulated profession and will fully
benefit from the Establishment Directive. In others, such as in France, where the definition of regulated profession is so narrow as to
exclude all professionals who don’t practice in law firms, company counsel will
de facto be excluded and fall short of any regulation,
which will equally affect their ability to export themselves and their skills and services anywhere else in the EU. From there the very
unfortunate result that a whole generation of lawyers by training and education, many of whom were even members of their local bar at
the time they were practicing in law firms, and who, for a number of them had dreamed of pursuing a career in-house outside of their
country, have found themselves the victims of poorly designed regulation which sacrificed a majority for the benefit of a minority. In
France where less than 20% of lawyers become admitted to the bar, that means in essence that more than 80% of law graduates are being
left out. At the same time, in Spain or in Greece where, until very recently, admission to the bar did not require to have to sit for an exam,
most law graduates have benefited from their country’s definition of lawyer.
Why are these preliminary observations important as relates to professional duties?
The definitions adopted by the Establishment Directive are indeed important because they are built around the concept of regulation
being the determining factor of all rights of lawyers in the EU, but also of their obligations. Lawyers who are members of a regulated
profession are bound by the local rules of professional conduct, which rules determine, in turn, the lawyers’ professional duties.
By virtue of the fact that in some countries – such as in France or in Italy – company lawyers are not part of the country’s definition of
regulated profession, any professional duties they have as legal professionals would have to derive from other sources than regulation.
Now, consider the UK. In England and Wales, all Solicitors, whether they practice in law firms or in companies, are members of the
Law Society and, as such, are regulated by the Solicitors Regulation Authority (SRA). From there, any rules of professional conduct
developed by the SRA would apply to company lawyers the same way that they would apply to any other solicitor. In performing their
professional duties as company lawyers, English and Welsh lawyers who are admitted to the Roll of Solicitors are bound by the rules of
professional conduct that apply to all members of the Law Society. Once admitted as solicitors, lawyers are deemed “qualified”. By
contrast, lawyers who come from countries – such as France – in which they do not hold the professional title that is the privilege of those
who are regulated by their country’s local regulator (in France the “Avocats”) are deemed “not qualified” at best, and worse, for many of
them, non-lawyers, taking up roles as paralegals, contract managers, legal assistants or the like.

1.2. The US “Attorney and Counselor at law” approach
and the concept of “registered in-house lawyer”
There is no definition of a company lawyer under the ABA Model Rules of Professional Conduct, which have been adopted, in some
form, in nearly 50 States as well as the District of Columbia. The State of New York has its own version of the Rules, and the New York
Rules of Professional Conduct do not include such a definition either. Upon passing the bar exam, the lawyer takes the title of “Attorney
and counselor at law”, which is the US prerequisite to being able to practice as a lawyer in the US. Lawyers are however regulated at the
state level and, but for some limited exceptions, a lawyer can only practice in the state in which he or she is admitted as an attorney.
Now, one of those exceptions is to precisely account for lawyers looking to practice as “in-house lawyers” in States in which they are
not admitted as attorneys. Most States in the US have implemented a mechanism allowing lawyers admitted in one State to be registered
as “In-House Counsel” in another State. And the rules for such registration do include a definition of “In-House Counsel”. For example,
in NY, the Rules for the Registration of In-House Counsel define In-House Counsel as “ an attorney who is employed full time in this State by a
non-governmental corporation, partnership, association, or other legal entity, including its subsidiaries and organizational affiliates, that is not itself
engaged in the practice of lawor the rendering of legal services outside such organization ”.
From the above definition it stems that an “in-house counsel” is essentially an attorney who is employed in-house. To be eligible to be
registered as an in-house counsel the applicant must, under the same rules,
(i) have been admitted to practice in any other state or territory of the United States or in the District of Columbia; and
(ii) possess the good moral character and general fitness requisite for a member of the bar in the State in which he is looking to be
admitted to practice as an in-house lawyer.
Now, and this is where it all begins, before he is eligible to be registered as an in-house counsel, the company counsel is required to
have been admitted as an attorney. If he is an attorney he is legally allowed to practice his or her profession as a company lawyer. His
professional duties come from his status as an admitted attorney. Through the process leading to his or her admission as an attorney, the
lawyer has vowed to abide at all times by his State’s rules of professional conduct. And indeed, through the admission process, the
candidate attorney will have also gone through a thorough investigation to attest of his or her “good moral character” and “general
fitness” to become a member of the bar. These requirements are part of every US attorney’s DNA, and will continue to govern the
attorney’s practice whether in a law firm, a company, or any other type of employment. His professional duties derive from his status as
an attorney. And when the attorney takes up a position as an in-house counsel, he or she continues to be subject to these requirements.

He or she is essentially an attorney before any other status, and his or her employment in-house and status as an employee under an
employment contract or other letter of engagement will not take precedence over his or her status as an attorney. From there, his status as
an employee not only does not prejudice his ability to perform his professional duties as a lawyer, but if he leaves his in-house
employment while continuing to abide by his professional and ethical obligations as an attorney, he would remain a full member of the
bar, whereas should he fail to remain in compliance with his obligations as an attorney and get suspended or disbarred as a result of his
misconduct he would not be allowed to remain an employee of the company in his capacity as an in-house counsel.
Now, compare that with the situation of attorneys admitted as “avocats” in France who, from the moment they become employed inhouse, cannot remain members of the French bar. Unlike their US or even UK counterparts, by ceasing to be registered as attorneys with
the French Bar they not only enter a whole new grey area of non-regulation, even though they are lawyers by education and training.
From the moment they leave the profession, they cease being subject to any professional obligations outside of those duties they owe their
employer as any other employee of their company. To any UK or US lawyer, this would be extremely hard to conceive since, as we
discussed, lawyers in those countries are attorneys by education, training, and bound by a common set of principles and ethical duties,
before they are employed, whether in law firms or in house.
On the basis of the comparative approach regulators of the legal profession take in Europe and the US, let us know look at
professional duties of lawyers in the context of an in-house employment.

2. PROFESSIONAL DUTIES IN THE CONTEXT
OF IN-HOUSE EMPLOYMENT
I have spent 14 years employed in-house as a lawyer, in France, the UK and the US. During that time I was not only able to experience
first-hand the perception internal clients have of the legal function in those three countries, but I was also able, having managed French,
UK and US lawyers in my in-house careers, some of whom (US and UK lawyers) were effectively members of a regulated profession in
Europe (UK solicitors) or of a State bar in the US (US attorneys), others not (French “Juristes d’entreprise”), been in the position to
experience the approach these various lawyers have had to their professional duties as company counsel. My experience has lead me to
be convinced that, despite those differences imposed by their respective country’s approach to the regulation of lawyers, all these lawyers
had the same ethical approach to their function and their professional duties as company lawyers.
Let’s look at the situation of the in-house/company counsel from the client’s perspective but also from the lawyer’s perspective in
Europe (in France and the UK), but also in the US.

2.1. The Professional Duties of Company Counsel:
The Client’s Perspective
I started my in-house career in France. From an internal client’s perspective (the employer but also fellow employees of other
functions), French company counsels do not enjoy the perceived authority nor respect that their counterparts in the UK and US enjoy. The
fact that in-house counsel in France are not members of the bar and that the legal privilege does not attach to their communications the
way it attaches to external counsel communications impacts the level of recognition, aura and respect lawyers enjoy by virtue of their
status as current members – or not – of a regulated profession. Because they are employees of a company, in the eyes of many clients that
employment relationship and the expectations that come with such status take precedence over their professional duties as lawyers. This
is obviously just a metaphor but I can still recall the comment of one account manager who reminded me that if me and my team had a job
it was to a large extent because of the revenue they brought in for the company, which revenue helped pay for our salary. Now, I
remember another situation in which I had to bring in an external adviser to assist with closing a deal for one of my internal clients, and
it was very clear from the clients’ reaction on both sides that this external adviser’s status as a member of the bar and her perceived
independence as a result commanded prestige, respect and aura I rarely saw being expressed towards in-house counsel at any point
during my time in France.
In the UK and the US, in-house lawyers are members of a regulated profession (UK) or of a State Bar (US). They are regulated
throughout their entire career as a lawyer, whether they are employed in law firms or in house. From there they carry with them the
prestige and independence of their status as a lawyer, and particularly in the US, they do in fact inspire respect and authority, and their
independence of judgment is never questioned even when working in-house. They are lawyers before they are employees and whereas
losing their employment would not affect their status as a lawyer if a US lawyer gets suspended or disbarred he is simply not allowed to
continue practicing law, whether in a law firm, government or a corporation.

2.2. The Professional Duties of Company Counsel
from the practicing lawyer’s perspective
Inasmuch as regulation will, depending on the country, attach different levels of protection to the lawyer and his communications,
once acting in his capacity as a company lawyer the lawyer will perform his professional duties with the same level of responsibility,
ethical behavior, completeness and integrity. I was first-hand able to attest of such level of professionalism in my years working with and
managing French, UK and US in-house counsels. The same analytical and synthetic skills, the same approach to problem solving, the
same rigor in applying the law to a given set of facts, the same ethical approach to client relationships were found in all these lawyers
who came from different legal systems and traditions. Some did go through bar admission, others did not, some had worked in law firms
before; others had always practiced in-house. Yet, their approach to their work wasn’t materially different. More importantly they all had
what is the distinctive feature of an in-house counsel and one that is too rarely found in external counsel: the ability to understand their
client’s business, translate legal concepts in non-legal terms, draft and negotiate contracts that adequately translate business
expectations and speak to the industry in which their client is, but also offer practical solutions that achieve their clients’ business
objectives, something you don’t learn in law school or by passing a bar exam. And indeed, in my years as a legal manager hiring legal
teams, those soft skills would be those I would be primarily looking in any candidate, along with the ability to apply lawyering skills to
business situations.
I would like however to make the following caveat to the above observations in the context of international legal teams with
representation in Europe and the US: I have spent all of my in-house career working for US corporations, supporting their operations in
Europe but also in the US. And whereas it is regrettably an established fact by now that the protection by the legal privilege may not
attach to communications of European company counsel it is entirely different in the US, and this is indeed a protection that US counsel,
whether employed in law firms or in companies, will expect to be able to raise for the protection of their client. The attorney-client
privilege is indeed a fundamental aspect of the US legal system and one that does contribute to the authority and trust which attaches to
attorneys and their communications. It is therefore very difficult to explain to a US lawyer that such privilege does not apply to the
communications of European company counsel, and that in some countries, such as France, lawyers working in companies would have
to get themselves omitted from the bar and escape any regulation or control over their professional practice. And inasmuch as this
situation never raised any issues amongst European lawyers, it did have an effect in the perception US counsel had of European counsel.
I recently attended a panel discussion organized at the New York City Bar on the occasion of the visit in NY of the Head of the Paris
Bar. The topic of the event was a comparison between the US attorney-client privilege and the professional secrecy that attaches to

communications of lawyers admitted to the French Bar. One of the panelists was the General Counsel for the Americas of a French
corporation. And beyond the general differences in approaches to the privilege in France and in the US, this GC made some very
interesting comments, which comments brought to light the very real practical implications of the absence of privilege for the
communications of French and European in-house counsel. Not only was she worried that her communications with her French
management may be discoverable in the event of pending litigation in the US, but she was also particularly concerned that she may be
breaching her very own professional duties as a US lawyer altogether by communicating on legal issues with French counsel and other
internal stakeholders with the knowledge that her communications may not, as a result, be protected by the privilege.
Recently again, at a dinner I organized with fellow company counsel from France in NY, a French lawyer also admitted as a US
attorney and working for the US subsidiary of a French company told me that his US General Counsel had to reluctantly refuse to share
information with his Global GC in France regarding a US litigation his subsidiary was involved in, on the ground that, had he agreed to
discuss the matter with the French GC, he may have waived the protection by the privilege of his communications with internal clients.
Most recently again, one of my US legal colleagues in NY who was working on the divestiture of a business group within her
company which had employees and other assets in France, was alarmed to learn that her counterpart in the French subsidiary of the
company, with whom she had been exchanging numerous information in relation to the business to be divested was in fact not protected
by the privilege.
These are but a few of those issues that the differences in the regulation of lawyers employed by companies, or lack thereof, create,
particularly for companies having international operations and legal teams. These issues certainly have an impact on the decision by
some of these companies to hire lawyers from certain jurisdictions and not others. As an illustration, a friend of mine who works as a
lawyer for one of the largest pharmaceutical companies told me that her US management had given her the instruction to stop hiring
French lawyers due to the absence of any regulation of their profession in France.
Finally, after having reviewed the professional duties of company counsel from the perspective of the regulators (1) and of their
employment status (2), let’s discuss those duties from the viewpoint of the lawyers’ education and training, in France and the US.

3. THE EDUCATION AND TRAINING OF COMPANY
COUNSEL, AND THEIR PROFESSIONAL DUTIES
3.1. The French model
Practical lawyering skills aren’t part of the core French legal curriculum. French law students to a large extent follow a rather similar
basic legal curriculum that is divided into 2 main parts: a 3 year introduction to foundational courses of the law, follow by a 2 year
master’s program which concentrates in certain areas of choice for the student. Whether in the first 3 years of
“Licence” or in the last 2
years of “Master” the curriculum does not focus introduce the student to the practical and ethical skills expected of a practicing lawyer.
Such skills are really not taught in law schools as much as they are developed by the lawyer during his internships or other professional
experience, which experience is typically gained in the summer starting in the first year of the
“Master”. For the less than 20% of those
students who decide to take a bar exam, the 18-month program of the Bar School, which is a mix of classroom education and practical
training, is the first real introduction to the actual practice of lawyering and the lawyers’ Code of Ethics, which Code of Ethics is very
much geared to the practice of law as an independent adviser. The other – more than 80% of the law students – will gain their practical
skills through experience, working in-house, in government or in some other environment. There is no one training that is better than the
other. It really all depends on whether the lawyer intends to practice in house or in a law firm. And, having practiced both in law firms
and companies I am of the opinion that what makes a successful law firm practitioner is indeed very different from what makes a good
in-house lawyer. One does not learn the skills of a successful in-house lawyer in a law firm. At the same time being successful in a
company requires business skills one does not always learn in a law firm. Professional duties that are required of a successful lawyer are
a mix of ethical duties every lawyer derives from a common education and sense of responsibility and independence of judgment, but
also their ability to understand their clients’ needs, the legal and regulatory environment in which they operate, and to offer practical yet
customized solutions to problems their clients encounter. These types of skills were never the monopoly of one type of lawyers trained in
one way and not another. In France these skills are learned through a combination of education and practical training, and are equally
shared by law firm and in-house practitioners.

3.2. The US model
The common legal education of all US lawyers is the 3-year
“Juris Doctor” (JD) program. During the first year (1L) of that 3-year
program, the law student will learn a number of basic areas of law, such as Contracts, Torts, Criminal Law, Constitutional Law, or
Property Law. Ethics and the professional duties of lawyers are often chosen as an elective in 2nd or 3rd year. However, before being
admitted as lawyers in their State of residence, all candidates are required to sit for the MPRE, the Multistate Professional Responsibility
Examination, upon completion of their JD program. The MPRE is administered twice a year and is the foundational course in ethics and
the professional duties of lawyers. Most regulations governing lawyers arise in the form of a lawyers’ code of conduct promulgated and
approved by each state’s highest court. Historically, state courts have the inherent and exclusive power to regulate the conduct of
lawyers. In the federal system, federal courts likewise have the inherent power to regulate lawyers’ conduct in federal practice. Thus,
rules for admission, discipline, and disbarment are usually promulgated by each state’s highest court. In many states, the state courts
have delegated some of their power over lawyering and lawyers’ conduct to bar associations. Before being admitted to practice, the
lawyer must fulfill certain criteria, e.g. payment of dues, educational requirements (a JD degree in most states, an LLM in some), passing a
bar exam, and possession of good moral character. Further, as a condition precedent to license renewal, more and more states are
requiring lawyers to take part in continuing legal education (CLE) programs. The MPRE covers such areas as the regulation of the legal
profession, the client-lawyer relationship, confidential client information (including the attorney-client privilege and the attorney’s work
product immunity), conflicts of interest, but also competence (the exercise of diligence and due care) and legal malpractice. Neither does
the MPRE, which is based to a large extent on the disciplinary rules of professional conduct which are articulated in the American Bar
Association (ABA) Model Rules of Professional Conduct, nor the state or federal rules governing lawyers’ conduct do make any
particular reference to particular rules applying to lawyers employed as company lawyers. As indicated earlier in this contribution, the
same rules are deemed to apply to all lawyers admitted to practice, irrespective of their type of practice or work environment.
We also briefly touched on the state regulation of in-house counsel from other states and willing to practice in a different state than
the one in which they are admitted. By way of a requirement for these out-of-state lawyers to register in the state in which they intend to
practice for their employer, the state of registration assumes control over these lawyers’ conduct and ensures that these lawyers are
bound to the rules of conduct that apply to all lawyers in the state. Through the recent amendment of Rule 5.5 (Multi-Jurisdictional
Practice) of the ABA, foreign in-house lawyers are also allowed to practice in a number of states of the US, but such status is on the basis
of their admission to practice as lawyers in their foreign jurisdiction of origin; it is also conditioned upon registration with the state bar
and continued compliance with local state rules of conduct for all lawyers.
There is no such thing as a Bar School in the US as some other countries, such as France, have it. Neither is there a vocational practice
period as the UK 2-year Training Contract. Once admitted at the bar, the US lawyer is allowed to practice as a lawyer in a law firm, a
corporation, government, or even in independent practice.
Conclusion
In conclusion, the ethical and professional duties of lawyers are approached very differently in France, the UK and the US. Whenever
there is regulation, it typically includes company counsel (UK and US), France being the exception. Yet, beyond regulation, the type of
practice (in-house or law firm) or education, none of which is determinative, company lawyers are if not by regulation, at least by
education and training (through professional practice where there do not go through the bar school in France or the bar vocational stage
in the UK), held to an equally high standard of care, diligence and professionalism in their practice of the law. Through my many years of
experience as a lawyer in France, the UK and the US, both in private practice and in-house, and my experience as a manager of lawyers

educated in those 3 jurisdictions, I was able to see for myself a similar dedication and ethical behavior that was independent of their
admission to the bar.
Having said that, the protection of attorney communications by the attorney-client privilege, or some variation of it, being different
country to country is a very problematic issue for company counsel and their management. Global corporations’ operations are being put
at risk because, as we saw, this difference in treatment affects the cross-border flow of information between lawyers as well as the
perception local clients have of company counsel and their communications in countries, such as France, Italy, or Switzerland, where
there is no protection by the privilege.
But there is also a bigger issue, which issue which affects the employability of EU lawyers in the EU as well as in the US. The current
drafting of the Establishment Directive, but also of the ABA resolution 142 modifying Rule 5.5 in the US as relates to the registration of
foreign in-house counsel, is entirely linked to the concept of “regulated profession” (in the EU) or of “admitted lawyers” (in the US),
which de facto excludes all lawyers who are not effectively members of a bar association. To take but an example, in France there are
200,000 students currently enrolled in law schools across the country. If bar exam passing rates are a reliable indication, less than 1520% of these law students will be admitted to the bar, many of whom because they do not intend to practice in law firms and want to
work as company lawyers – a practice which we saw is not regulated by the bar. This means that 80-85% of these lawyers will continue
to face major obstacles in being employed as lawyers under the Directive in the EU or as foreign in-house lawyers in the US following the
recent ABA resolution. In my opinion, only a change in the current drafting of the Directive (EU) and the ABA resolution, as implemented
on a state-by-state basis (US), can resolve this unfair treatment of company counsel. Whether this means the creation of a separate
regulated profession of company counsel in France, Italy, Switzerland and other countries where this problem exists, coupled with the
equally problematic concept of “omission” from the bar upon moving in-house, or a change of regulation which, upon certain criteria
being met, extends the concept of “regulation” to company counsel, be it by a different regulator than the bar, e.g. the AFJE in France, it is
yet to be seen but would nonetheless constitute a path in the right direction so that lawyers who have embraced the practice of the law
following a rigorous legal education and practical training are afforded equal protection by the law wherever their practice takes them.
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Introduction
Professional independence is a matter of ethics for every lawyer in the United States, whether the lawyer practices in a firm setting
and represents many clients, or practices in-house, as a “company” lawyer representing solely the lawyer’s employer.
That independence is a matter of ethics for these “company” lawyers is shown by a fairly simple inquiry into the rules and statutes
governing the practice of law in all jurisdictions of the United States (an inquiry undertaken below) and into the principles underlying
those rules and statutes, as well.
One of the reasons for the requirement of a professional, ethics-grounded independence for lawyers is that lawyers, unlike some other
service professionals, have duties not only to the clients they serve but to the public institutions – tribunals and government agencies, for
instance – in which they serve. Those duties obtain not merely for lawyers practicing in a private firm setting, but those practicing as inhouse, “company” lawyers, too.

1. CODIFIED RULES OR STATUTES REGULATE IN-HOUSE
COUNSEL THROUGHOUT THE UNITED STATES

The positive regulation of “company” lawyers throughout most of the United States is accomplished by some sort of codified law
– statutes enacted by legislatures in some American jurisdictions, or rules of the supreme judicial authority in the majority of American
jurisdictions. Many of those statutes or rules are patterned after a model rule that the American Bar Association adopted in 2008, the
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Model Rule for Registration of In-House Counsel . That model rule defines the subject of its regulation as a “ lawyer admitted to the practice
of law… who … is employed as a lawyer by an organization … the business of which is lawful and consists of activities other than the practice of law
or the provision of legal services .” There are some variations of that definition in the rules or statutes actually adopted in the various
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American jurisdictions. New York’s version (22 NYCRR §522.1)
, for example, and California’s, too (California Supreme Court Rule
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9.46) expressly exclude lawyers employed by governmental entities from the scope of their regulation, while some versions do not (at
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least not expressly), such as Illinois’s Supreme Court Rule 716 .
But all such rules or statutes do include in their scope, at least, lawyers who are employed full time by businesses to perform legal
services for that client-employer. All of those rules, too, require that the subjects of their regulation be fully licensed by some American
jurisdiction to practice law. E.g., 22 NYCRR §522.1(b)(1)(requiring that a registered in-house lawyer be “ admitted to practice in the highest
lawcourt in any other state or territory of the United States ”); California Supreme Court Rule 9.46(a)(2)(B)(requiring that a registered in-house
lawyer be “ an active member in good standing of the entity governing the practice of lawin at least one United States state, jurisdiction, possession,
territory, or dependency, other than California”); and Illinois Supreme Court Rule 716 (requiring that an in-house lawyer with right of limited
admission be “licensed to practice in the highest court of lawin any United States state, territory, or the District of Columbia ”).
Some American jurisdictions, it is true, have enacted no laws like these requiring registration of in-house lawyers or otherwise
positively regulating such lawyers, at all. The American Bar Association’s Center for Professional Responsibility has published a survey
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of American jurisdictions on this subject, and identifies fifteen such jurisdictions with no such registration requirement.
But, as that survey shows, most of those jurisdictions nevertheless have enacted a version of the American Bar Association’s Model
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Rule of Professional Conduct 5.5(d) , which includes a sort of negative of regulation for these lawyers. Rule 5.5(d)(1) exempts from any
sanction for the unauthorized (that is, unlicensed) practice of law anyone who is providing services “
to the lawyer’s employer or its
organizational affiliate”. But, just like the in-house registration rules described previously, Rule 5.5(d)(1)’s scope extends only to lawyers
licensed elsewhere, “ in another United States jurisdiction or in a foreign jurisdiction. ”
Thus, in almost every American jurisdiction in the United States, a person functioning as an in-house “company” lawyer must be
licensed by some authority to practice law, albeit not necessarily the authority where that lawyer is actually living and working (the most
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conspicuous exception may be the District of Columbia, where its Court of Appeals Rule 49(c)(6) defines providing legal advice “ only to
one’s regular employer, where the employer does not reasonably expect that it is receiving advice froma person authorized to practice lawin the
District of Columbia,” not to be the practice of law requiring a license, at all).

2. PRACTICE AS AN IN-HOUSE LAWYER IN THE UNITED
STATES DEMANDS COMPLIANCE WITH AMERICAN
RULES
OF PROFESSIONAL CONDUCT
Every jurisdiction in the United States has adopted some rules-based body of ethics requirements for licensed lawyers. The vast
majority of these rules – all except California’s rules, in fact – are patterned after the American Bar Association’s Model Rules of
Professional Conduct. Thus, every in-house “company” lawyer who is licensed by an American jurisdiction is subject to at least one body
of ethics rules – that is, the ethics rules of the lawyer’s licensing jurisdiction, at least.
But almost all of these in-house, “company” lawyers who practice in an office outside of their licensing jurisdiction – let’s call that the
“office jurisdiction” – are subject to that office jurisdiction’s body of ethics rules, too. That is so because most jurisdictions’ rules of
professional conduct make themselves applicable to all lawyers who are practicing there, whether or not they are licensed there. The
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relevant exemplar provision is Model Rule of Professional Conduct 8.5(a)
, which says that a lawyer “ not admitted in this jurisdiction is
also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction. ”
Recall, too, that Rule 5.5(d)(1), quoted above, allows even lawyers licensed by a non-American “foreign” jurisdiction to practice in the
United States for their company employer. By operation of Rule 8.5(a), even for these foreign-jurisdiction-licensed lawyers, a body of
American legal ethics rules – that of their host office jurisdiction – applies to these lawyers, in addition to any other ethics rules that their
foreign-licensing jurisdiction might require to apply.
Thus, for the vast majority of in-house “company” lawyers, at least one American jurisdiction’s body of legal ethics rules applies to
the lawyer’s practice, and for many such lawyers more than one applies. Although there is some variation in the provisions of ethics
rules adopted across the United States, all American legal ethics rules, as shown next, have uniform, core demands of independence for
all lawyers to whom they apply.

3. THE CORE DEMANDS OF INDEPENDENCE FOR ALL
LICENSED LAWYERS INCLUDE UNCONFLICTED
DEVOTION
TO THEIR CLIENTS, BUT TEMPERED BY A DUTY TO ACT
AS AN “OFFICER OF THE LEGAL SYSTEM”
Notwithstanding some variation from jurisdiction to jurisdiction, and from provision to provision, among the many versions of the
Model Rules of Professional Conduct adopted across the United States, some core provisions of the Rules across the United States vary
little. Among these core provisions is the general prohibition on a lawyer’s representing a client under circumstances creating a conflict
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of interest, Rule 1.7 .
In addition to the prohibition of perhaps the most obvious conflict – when “ representation of one client will be directly adverse to another
client” (a situation unlikely often to occur for most in-house “company” lawyers, who generally represent only one client) – Rule 1.7(a)
also prohibits representation when “ there is a significant risk that the representation…will be materially limited by the lawyer's responsibilities to
another client, a former client or a third person or by a personal interest of the lawyer ”. The lone jurisdiction that has yet to adopt any form of
Rule 1.7, California, nevertheless has a provision in its own Rules of Professional Conduct that is substantially to the same effect.
California Rule 3-310 demands that a lawyer reveal to a client when the lawyer “ has or had a legal, business, financial, or professional interest
in the subject matter of the representation ” or “has or had a legal, business, financial, professional, or personal relationship with another person ” and
the relationship would be substantially affected by resolution of the client’s cause.
By this provision Rule 1.7 makes explicit that
all lawyers practicing in the United States, whether they work in a law firm and
represent many clients, or work as an in-house “company” lawyer and represent only one client, must be “independent,” at least insofar
as “independence” means being free of any personal or outside interest that might constrain or inhibit the lawyer’s devotion to the
client’s interests.
This obligation of professional independence, moreover, is a core part of the function of a lawyer, and not merely a normative incident
of a lawyer’s functions. That is made explicit in the Preamble to the American Bar Association’s Model Rules. The Preamble says:
[1] A lawyer, as a member of the legal profession, is a representative of clients, an officer of the legal system and a public citizen having special responsibility for the quality of
justice.
***
[9] In the nature of law practice, however, conflicting responsibilities are encountered. Virtually all difficult ethical problems arise from conflict between a lawyer's
responsibilities to clients, to the legal system and to the lawyer's own interest in remaining an ethical person while earning a satisfactory living. The Rules of Professional Conduct
often prescribe terms for resolving such conflicts. Within the framework of these Rules, however, many difficult issues of professional discretion can arise. Such issues must be
resolved through the exercise of sensitive professional and moral judgment guided by the basic principles underlying the Rules. These principles include the lawyer's obligation
zealously to protect and pursue a client's legitimate interests, within the bounds of the law, while maintaining a professional, courteous and civil attitude toward all persons involved
in the legal system.

That those observations begin by positing multiple professional personas for a lawyer – “ a representative of clients, an officer of the legal
systemand a public citizen having special responsibility for the quality of justice ” – makes an equally important additional point about what
“independence” means for a lawyer. Lawyerly “independence” is not merely independence from personal or outside interests or
relationships that might constrain or inhibit devotion to a client’s interests (although it certainly must include that, as the analysis of the
conflicts ethics rules above shows). But it also must include some independence from the client’s cause, at least to a degree sufficient to
insure that the client’s interests remain “ legitimate interests, within the bounds of the law”, and so guarantee that the lawyer is acquitting his
or her duty as “an officer of the legal system”.
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Specific provisions of the ethics rules reinforce the point. When acting as an advisor to a client, Rule 2.1
demands that every lawyer
(“company” lawyer or outside lawyer alike) must “ exercise independent professional judgment and render candid advice ” and, as an official
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comment to that Rule advises “ a lawyer should not be deterred fromgiving candid advice by the prospect that the advice will be unpalatable to
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the client”. And when acting as a client’s advocate before a tribunal (as even some in-house “company” lawyers do) Rule 3.1
forbids a
lawyer to “ bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in lawand fact for doing so that is not
frivolous, which includes a good faith argument for an extension, modification or reversal of existing law ”.
The fact that a lawyer has multiple personas, and so must have this professional independence, is part of the rationale, too, for the
existence of the confidentiality protections and obligations bestowed on information shared by clients and lawyers – the ethics duty for
lawyers to preserve the confidentiality of those communications (expressed in ABA Rule 1.6) and the evidentiary lawyer-client privilege.
That rationale applies no matter whether a lawyer practices in a firm for many clients or as an employee of a business for that one
employer-client. As the ABA reaffirmed in 1997, confidentiality is an essential part of a lawyer-client relationship, even in the in-house,
“company” lawyer setting, because it facilitates “ one of in-house counsel’s most important roles – preventive lawyering. The in-house lawyer is in
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the best position to prevent problems before they occur by advising against imprudent, improper and illegal action
” . The obligation to provide
such preventive lawyering directly derives from an in-house lawyer’s persona as an officer of the legal system, a persona that, as shown,
every lawyer must wear as a matter of ethics, whether in a firm or in-house “company” setting.
Conclusion
Professional independence is an ethics policy and mandate for every in-house “company” lawyer practicing in the United States.
American legal ethics do not, and rightly ought not, make any distinction between lawyers practicing in a firm for many clients and
lawyers practicing for a single client, their company employer.
That policy of independence is explicit in the Preamble to the exemplar body of ethics rules in the United States, the ABA Model Rules
of Professional Conduct, and grows out of the multiple personas that all lawyers have, in-house “company” lawyers included. That
policy is also expressly put into effect through several mandates of the Model Rules themselves, conspicuously including the core duty of
preserving client confidences.
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Introduction
Many corporations have discovered the economic and strategic benefits of hiring company lawyers as direct employees, either in a
corporate law department or in another position more directly related to corporate management. The analytical skill and legal knowledge
these company lawyers bring to the company, as well as the benefit of forging strong working relationships, have made these company
lawyers trusted legal and business advisors who help maintain the company’s competitive edge.
Corporate management has felt the need to recruit its own in-house lawyers because traditional external legal practitioners have
evidently not satisfactorily met its new demands for legal services in terms of availability, quality, cost, efficiency and security. The need
for an in-house legal service is dictated by the need for businesses to have legal experts of top quality available within their corporate
structure at all times.
Company lawyer cannot easily be substituted by outside counsel. It needs an in-house counsel’s intimate knowledge of business,
products, procedures and the acting people to give valuable legal advice in the complex environment of corporations. We would need to
integrate outside counsel in a similar way in order to get similar service. It also needs in-house counsel’s full professional independence
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to receive valuable legal advice. Also, an executive, must be able to rely on his in-house counsel’s professional secrecy .
The company lawyer gives legal advice exclusively to his company and not to third parties. He exercises his role under a contract of
employment which implies the subordinate relationship characteristic of any salaried function. Sometimes the relationship between the
company lawyer and the company may take the form of a medium or long-term contract for services. In either case, the company lawyer
has ful intellectual independence, no more affected by the status of an employee than a doctor employed by a hospital or even an
employed lawyer in private practice. He is a corporate executive, a fully integrated member of a multi-disciplinary team in direct
relationship with the board.
But, company lawyers do not have the same legal status as other lawyers in respect of code of conduct, professional secrecy, clientlawyer confidentiality, legal privilege and so on. In some Member States they are members of a Bar or law society and so are bound by
codes of ethics and subject to disciplinary arrangements. Company lawyers in Croatia are not part of the Croatian Bar and Law Society,
but can’t also choose to become members of the association of in-house legal advisors. We think that company lawyers should be given
the same treatment throughout the Community. Also we think as he/she is subject to rules of professional discipline and ethics, the
salaried lawyer should for present purposes be treated in the same way as the lawyer in private practice.

1. THE ROLE OF COMPANY LAWYER
Professional duty is the area of legal practice that encompasses the duties of company lawyers to act in a professional manner, obey
the law, avoid conflicts of interest, and put the interests of clients ahead of their own interests. Company lawyers shall offer all kinds of
legal assistance and they shall in particular: give legal advice, draft documents (contracts, statements, etc.), draw up claims, complaints,
motions, requests, extraordinary legal remedies and other pleadings, represent their clients. They may play a number of roles within the
corporation, such as corporate secretary, business negotiator, or vice-president.
Company lawyers represent corporations whose shares are held by members of the public, either directly as shareholders or indirectly
as participants in mutual funds, retirement plans, or the like and whose activities affect both large numbers of employees and the
national economy. Company lawyers have a duty to provide competent representation, and the failure to observe deadlines or conduct
thorough research is considered a breach of ethics. They are under a strict duty of confidentiality to keep information received in the
course of their representations secret. Absent law to the contrary, lawyers may not reveal or use this information to the detriment of their
clients.
There are few significant reasons to justify the employment of a company lawyer: costs, close relationship with the client, accessibility,
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preventative role, administrative/problem-solving skills, and outside-lawyer management . Company lawyers can do all of the work for
a fixed salary. They have a better knowledge of timing needs, and of a myriad of factors which enter into the legal appraisal of any case in
practice: awareness of personalities, case background, business objectives, company policies, etc. An indirect economic benefit for
companies is the fact that the presence of an in-house lawyer ensures a rapid response to problems which often demand a prompt legal
action or opinion if they are to influence company decision-making. The company lawyer can prevent difficulties and litigation by
advising on company practice from the point where a new law is introduced or by pointing out potential difficulties from existing legal
rules if company policies or practices are altered.
There is nothing to prevent a company employing its own lawyer and at the same time continuing to use outside lawyers for some
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services, sections or areas of the company
. In becoming effectively the company’s purchaser of legal services, company lawyers are
therefore in a position where they may have a powerful influence over the conduct of outside lawyers’ business.
First principle of justice is that each person is to have an equal right to the most extensive total system of equal basic liberties
278
compatible with a similar system of liberties for all. According to Art. 89 of the Croatian Civil Procedure Act (CPA)
parties may
undertake procedural actions either personally or through agents, but the court may invite a party who has an agent to declare himself or
herself in person before the court about the facts to be established in the litigation. Only an attorney may represent a party as an agent, if
the law does not prescribe otherwise. One of the exceptions to the rule is that a party may be represented by a person who is in an
employment relationship with him/her if he/she has full disposing capacity (Art. 89.a/2).
First of all, we need to answer to the following question: “Who are in-house lawyers?”. Are they: employees who work solely in a
company’s legal department and are responsible for giving legal advice to the company? Those who have had legal training in a law
school? Those who have a professional qualification? Those who belong to a Bar or law society of a Member State? Must they meet all of
these requirements, i.e. have had legal training in a law school, have a professional qualification, belong to a bar or law society of a
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Member State and work solely in a company’s legal department with responsibility for giving legal advice to the company ?
Unlike external lawyers, lawyers who are employed as permanent legal advisors in a company cannot refer to their right to refuse to
give evidence and related seizure prohibition. This would mean that to be on the safe side, many companies would feel obliged to call
upon the service of external lawyers more often. As a consequence, costs would rise and outweigh bureaucratic reliefs.
They may represent the party in which they are employed, regardless of the quality of employment, provided that they are fully
capable of conducting business.
Although it is not explicitly said, an employee may represent the employer only in disputes related to activities of corporation.
According to the Article 91 CPA if in litigations involving property claims, the amount in dispute exceeds KN 50,000.00, agents for
legal persons may only be persons who have passed the bar exam.
A substantial violation of civil procedure rules always exists if a party which is a legal person was not represented by an authorized
person (arg. ex 354/2.8. CPA). When a party which is a legal person was not represented by an authorized person, or when a party who
did not have litigation capacity was not represented by his/her legal representative, or when a party’s legal representative or agent did
not have appropriate authority to conduct litigation or to take specific actions in the proceedings, an appeal may only be lodged by the
party affected by these defects (354/3. CPA).
We recommend that in some types of litigation (for example, relating to the status of a legal person) legislator explicitly provides that
proxies may be only those employees who have law school qualifications. Historically, setting specific qualification requirements for
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company lawyers was motivated by the need to protect the so-called social entities.
After the CPA 2008 motion for revision may submit employee of the legal person as its proxy only if he/she has passed the Bar exam.
In the case when employer is a physical person, he/she himself can submit audit if he/she has passed Bar exam or his employee under
the same condition (91 a/2). With the termination of employment power of attorney is also terminated.
We believe it would be useful that legal and other persons who give power of attorney to their employees, previously in the power of
attorney expressly indicate that it is their employee. If the opposing party files complaint considering power of attorney in that case one
should obtain documents proving employment status of proxy. There is always possibility that the opposing party files complaint with
the purpose of the obstruction of the proceedings.

2. COMPLETENESS OF COMPANY LAWYER ADVICE
For attorney-client communications by company lawyer to be privileged, the corporation must be able to show the company lawyer
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was providing legal advice, not business advice
. Company lawyers are uniquely placed to advise on competition issues and thus
contribute to compliance by reason of their in-depth knowledge and experience of the companies they work for. They alone are able to
provide legal expertise on an exclusive basis to their respective managements. They do so on-the-spot, full-time and at minimal expense.
The client should have sufficient information to participate intelligently in decisions concerning the objectives of the representation
and the means by which they are to be pursued, to the extent the client is willing and able to do so. Adequacy of communication depends
in part on the kind of advice or assistance that is involved. For example, when there is time to explain a proposal made in a negotiation,
the lawyer should review all important provisions with the client before proceeding to an agreement. In litigation a lawyer should
explain the general strategy and prospects of success and ordinarily should consult the client on tactics that are likely to result in
significant expense or to injure or coerce others. On the other hand, a lawyer ordinarily will not be expected to describe trial or
negotiation strategy in detail. The guiding principle is that the lawyer should fulfill reasonable client expectations for information
consistent with the duty to act in the client’s best interests, and the client’s overall requirements as to the character of representation.
A client is entitled to straightforward advice expressing the lawyer’s honest assessment. Legal advice often involves unpleasant facts
and alternatives that a client may be disinclined to confront. In presenting advice, a lawyer endeavors to sustain the client’s morale and
may put advice in as acceptable a form as honesty permits. However, a lawyer should not be deterred from giving candid advice by the
prospect that the advice will be unpalatable to the client. Advice couched in narrow legal terms may be of little value to a client, especially
where practical considerations, such as cost or effects on other people, are predominant. Purely technical legal advice, therefore, can
sometimes be inadequate. It is proper for a lawyer to refer to relevant moral and ethical considerations in giving advice. Although a
lawyer is not a moral advisor as such, moral and ethical considerations impinge upon most legal questions and may decisively influence
how the law will be applied.
If a lawyer cannot give clear advice on what is allowed or undertake an analysis to establish whether or not, for example, it is in a
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dominant position the company is hampered in its ability to govern itself .
In order to protect the ability of people to seek legal advice, the law generally protects the confidentiality of certain communications
between an attorney and his client. These protections are granted so that clients can safely and fully disclose sensitive information as
necessary to receive proper, complete legal advice. When a company lawyer represents a corporation: he works for the corporation, which
is his client, he does not (and cannot) represent any of the officers, directors or employees of the corporation as individuals with respect to
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their corporate activities if their interests are different from the corporation
, any personal information given to the company lawyer by
284
an officer, director or employee
is not privileged and is not protected from disclosure. Quite the opposite, the attorney must disclose
such information to corporate management if the information involves conduct harmful to the corporation.
In order to provide maximum protection to confidential information the company lawyer may communicate with any employee or
agent of the corporation about their work as necessary to render legal advice for the corporation. Such investigations must be conducted
by or under the direct supervision of the company lawyer. In sensitive communications company lawyer need to separate the legal from
the business information (for example, in discussing your corporation’s position on various contract provisions during negotiations,
segregate the legal questions from more routine information such as status updates). Also communications to and from the company
lawyer or outside attorneys for the purpose of seeking or giving legal advice should be kept as confidential as possible.

3. RISK FOR COMPANY LAWYER
Businesses and corporate managers succeed by taking smart risks. And their company lawyers help them succeed by offering legal
advice that is in tune with the organization’s level of risk aversion. The detection, prevention and minimisation of legal risks affecting the
company, its officers and its property in the conduct of its business, is a key-mission of company lawyers.
The company lawyer needs to know how likely a given risk is, how material it would be if realized, and what the opportunity is on
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the other side of that risk. Without a good understanding of these dimensions, it is impossible to provide meaningful legal advice . Some
equated legal risk with the more reactive management of legal problems when they manifest rather than the strategic assessment,
prioritisation and mitigation of legal risk before it happens.
If in-house departments have only a weak level of understanding of legal risk, are pessimistic about their companies abilities to
reduce their exposure, and have little or no influence on strategic decision making then the picture looks bleak. One possibility is that
company lawyers are sometimes expected to both get the commercial imperatives of the company and get the backs of those taking
decisions without the troublesome uncertainties of law getting in the way.
There are some signs that the commercial regulatory climate is changing and that corporates increasingly see the limits of treating
legal as a kind of troublesome break on business or a fixer. Regulatory activism appears crucial to this; and we may see a shift away from
concerns about legal risk if regulator activity reduces. But if that does not happen, then the need for more comprehensive, sophisticated
and behavioural approaches to risk grow. A place to start is to understand in depth how company lawyer and compliance officers
understand and manage risk. In part, mitigating or avoiding risk may well be about systems and how ‘legal’ or ‘compliance’ genuinely
influences behaviour for the better. Too many lawyers think compliance involves a code of conduct and a powerpoint. Getting more for
less means preventing legal risks before they manifest; reducing complexity and unpredictability of what they do whilst increasing the
relevance of legal work.
That is not to say legal risk is one more problem for which there is a technological fix. Incentives, cultures and a willingness to accept
that legal must be both commercially sensitive and mindful of its rule of law obligations all very likely play a part. As knowledge of legal
risk growns across the sector so, one hopes, standards can be raised to expect higher levels of know how.
The concept of independence indicates: just as for other lawyers: on the one hand, intellectual autonomy founded on the company
lawyer’s technical competence which enables him to impart advice, which will be treated by management as being definitive and reliable.
On the other hand, the courage to state one’s opinion and to persuade management to take it into consideration, even at the risk of
unpopularity.
Conclusion
The competition rules and regulations have become more complex, making it ever more important that companies receive reliable
guidance and assistance from well-informed legal advisors. It is undisputed that the lawyer cannot replace in-house counsel’s economy
because it is a complex business and the wider interests of society. The company has immediate benefits to the preventive action lawyers,
and from their involvement in court proceedings. The fact is that law firms can partially take over the affairs of corporate lawyers, but
there are still segments of the business in which it is necessary to have an in-house lawyer because every industry has its own
peculiarities and it is impossible that lawyers can cover with the same quality telecommunications and energy sectors, labor law or
competition.
There should be no difference between in-house lawyers and those in private practice. Both have a contractual relationship with the
client; the in-house lawyer has an employment contract while the outside counsel has a service contract. Both are providing the same
service of advice on competition law. Both have a professional obligation to provide reliable legal assistance to the same client and on the
end both are under the same client pressures.
It is fair and reasonable that companies be allowed to freely choose their source of legal assistance. Being responsible to their
shareholders and equally responsible for the welfare of their employees, managers may reasonably be expected to seek the best available
advice. To restrict the scope of their choice is clearly unfair.
We consider it necessary to regulate their position in order to improve their work, and thus the entire legal profession by establishing
appropriate forms of their professional organization. It would be necessarily to regulate new, third Jurists Association, Croatian Chamber
of corporate lawyers or amend the Legal Profession Act in the way of establishing a special class of corporate lawyers within the
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Croatian Bar Association . A third possibility would be to organize a new joint chamber with several classes (class of lawyers, notaries
class, class-house counsel).
By enabling a membership for corporative lawyers it would be possible to prevent the antagonism between the individual branches of
the legal profession (the lawyers in the economy, lawyers in government, science).
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Introduction
Around 1920 some larger Dutch companies started to integrate legal work within their own organisations. To that effect legal
departments were created which resulted in a diminishing involvement for asking advice of third parties (outside counsel,
advocaten).
This was in particular the case for larger multinational companies with their branches and business relations in other countries, with
often very different legal regimes. It lasted until 1930 before company lawyers of a number of multinationals took the initiative to get
together to exchange experiences. In the beginning it was an informal group of company lawyers. Already at that time the question was
discussed whether or not company lawyers, being employed by a company, would have the right to represent their company in court.
A judge and a legal counsel (advocaat) advised in their official advices on this issue with contradicting opinions ( Preadvies, De eer van
de advocatenstand (The honour of advocaten-1936).
Not surprisingly the outside legal counsel ( advocaat) advised negatively. The judge, president of a court, did not see why a company
lawyer in carrying out his professional activities would be less independent than a legal counsel ( advocaat).
It lasted till after the war before the informal group was converted into an official body with legal status (
vereniging), with the name
Nederlands Genootschap van Bedrijfsjuristen (NGB). It is worth mentioning that even at that time the admission of female company lawyers
was under a form of discussion. Today more than half of the new members are women!

1. STATUS OF COMPANY LAWYERS

In the Netherlands company lawyers can at the same time have the status of advocaat and be member of the Dutch Bar (
Nederlandse
Orde van Advocaten ). The rules for those company lawyers are laid down in the
Verordening op de Praktijkuitoefening in Dienstbetrekking
(Regulation of the Dutch Order of Lawyers, Nederlandse Orde van Advocaten, on the Exercise of a Practice as an Employee-1996). These
rules bring the company lawyers under the same requirements as legal counsels in a law firm ( advocaten).
For a company lawyer to retain the status of advocaat, both the employee and the employer must agree on a set of rules, professioneel
statuut, that oblige the employer to guarantee the independence of the company lawyer and his ability to respect the professional rules
and code of conduct applicable to advocaten (Professioneel Statuut voor de Advocaat in Dienstbetrekking, Professional Rules for an Attorney
Acting in an Employment Relationship). In principle, an advocaat who wishes to retain the status of advocaat must act solely for the benefit
of his employer and his task must be principally concerned with the practice of law. In case a company lawyer wants to act outside the
scope of activities for his employer, he is bound to all rules for law firm advocaten.
In dealing with outside parties such company lawyers must make clear of his status of advocaat.
Further there are some requirements with respect to an insurance and a separate bank account for possible tranactions with third
parties. And in the way how to deal with outside parties where such company lawyer must make clear his status of advocaat.

2. COMPETITION LAW
Under the Dutch Competition Act (art. 51 Mededingingswet), company lawyers who are admitted to the Bar, can claim legal privilege
for competition law proceedings with respect to documents exchanged between the company lawyer and his employer.
In 2010 the European Court of Luxembourg denied professional legal privilege in investigations by the EU Commission stating that
their position is different from law firm lawyers as being not independent (see other contributions in the White Paper).
However the European decision does not affect the legal privilege of art. 51 of the Dutch Competition Law.

3. INDEPENDENCE
The European Court of Justice in the AM & S case (1982) defined the concept of independence in negative terms in that it stipulated
that the company lawyer should not be bound to his client (company) by a relationship of employment, rather than positively, on the
basis of membership of a Bar (or Law Society) or being subject to professional discipline and ethics. Therefore the Court rejected the
principal argument and holds that the correspondence exchanged between a lawyer with a contract of employment and his employer, is
not covered by legal professional privilege( as defined in the judgment).
In the case of AKZO Nobel versus the EU Commission this position has been confirmed by the Court (2010). Despite all arguments
submitted by the parties involved the existence of an employment relationship between an employer (company) and a company lawyer
forms in the opinion of the Court an obstacle for the independent exercising of the profession of company lawyer/advocaat.
This despite the fact that it was argued that there is no evidence whatsoever that company lawyers would act as stooges for
management plotting to ‘break the law. In fact, the company lawyer is in many cases better positioned to ensure compliance with the law
than an advocaat.
Conclusion
The situation in the Netherlands is that since 1996 advocaten may enter into a contract of employment with a company (or
institution), which is not a law firm. This legal counsel in employment must meet the same requirements as an outside counsel
(advocaat). That implies that he must be registered at the Bar, must be professionally qualified (as recognised by the Dutch Order of
Lawyers), must gain annually the required educational credits ( by following training schemes recognised by the Dutch Order of
Lawyers), must have taken out a professional liability insurance and must have a trust arrangement for third party money (Stichting
Derdengelden).
Furthermore, such company lawyer/advocaat is subject to the applicable rules of professional ethics and be subject to disciplinary
proceedings.
There must also be a professional charter in place (statuut), which the company lawyer concludes with his employer. Its provisions
seek to guarantee the independence of the company lawyer in his relationship with his employer.
In addition, the company lawyer who is a member of the Nederlands Genootschap van Bedrijfsjuristen (NGB) is also subject of the
code of conduct of NGB.
In fact the status of the company lawyers/advocaat under Dutch law can be qualified as being to a large extent independent.
However, that position under national law did not have an effect on the position taken by the European Court of Justice, in denying legal
professional privilege, mainly based on the assertion that the company lawyer, although admitted to the Bar, cannot in the view of the
Court be considered as being independent as he has a contractual labour relationship with a company.
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In Finland company lawyer’s position is not regulated through law nor is Company lawyer in Finland member of the Finnish Bar
Association.
In comparison, advocates’ profession is regulated and supervised by the Finnish Bar Association through Advocates Act from 1958.
Same loyalty principals apply for a company lawyer as for other employees in comparable positions of the company. However the
company lawyer cannot appeal to its role as company lawyer, if he infringes the law, when fulfilling its duties for the company.
The Finnish lawyer’s Union has drafted a Code of conduct which is almost identical to the rules of the Finnish Bar Association. The
Code of Conduct mentions for example the independence of the Finnish lawyer in its opinions and decisions when applying the law in
its professional duties. The compliance of the Code of Conduct through lawyers is however not monitored or supervised through any
official bodies.
The education of company lawyer and an advocate is the same in Finland. An advocate has to however take a bar exam before joining
the Bar Association. Part of the exam is the rules of the Bar Association. This cannot be seen as a reason for making a separation what
comes to the two legal professions. Both professions should be able to provide highly qualified legal advice. Even though ethical
rules/code of conduct could and maybe also should be part of the law studies already at early stage.
Company lawyer cannot be entirely independent of the company and company lawyer often acts as a company’s legal representative,
has for example signature rights or procura rights. Company lawyer has to be however independent when applying the law in its advice
or decisions. Company lawyer safeguards company’s interests and has to act independently and neutrally from the board of the
company and the decision of the highest management of the company and shall interfere, if it sees a conflict of law.
Therefore the position of the company lawyer can be seen in Finland as very similar to an outside advocate, who is representing and
defending its client with all legal means but has to always act according to the law. There seems not to be any legitimate reason to treat
the two professions differently, for example when appealing to legal priviledge of the advice.
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Introduction
Company lawyers formed a professional organization in Belgium in 1968, the “Association belge des juristes d’entreprises”. In 1981,
proposals were filed with Parliament to create a company lawyer statute. This was achieved by the Act of March 1, 2000, amended by the
Act of May 19, 2010, creating an Institute of Company Lawyers. Membership is optional. To become members, in-house counsel, who bear
the title of “juriste d’entreprise”, must work for an employer. Initially, the employer had to be an undertaking, a concept which is
sometimes difficult to interpret. Since 2010, the employer has had to be an undertaking, a federation of undertakings or a body endowed
with legal personality. An undertaking need not just carry on an economic activity but can also have a social, administrative or scientific
activity. Company lawyers must work under an employment contract, which implies employer authority. They must hold a law degree.
Independent advisors cannot therefore qualify as company lawyers. They will generally be members of other professional
organizations also regulated by law, such as the bar, the Institute of Accountants and Tax Advisors or the Institute of Certified Public
Accountants (“Institut des Réviseurs d’Entreprises”).
A company lawyer must have a legal function and draft opinions and deeds or give advice and assistance in legal matters. This must
be his main function in the business.

1. LIABILITY CONCEPT
The purpose of the law is to guarantee the competence, the respectability and the intellectual or technical independence of the
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profession. The independence conferred on company lawyers is clearly the counterpart to their liability
, which can be viewed from a
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variety of angles . A company lawyer’s actions may render the undertaking that employs him liable towards third parties. Two cases
must be distinguished.
It may happen that the undertaking acts on the basis of the company lawyer’s advice but acts through other offices. This is a case in
which the company itself is liable.
It may also happen that the company lawyer himself acts on behalf of the undertaking. His employer will then be liable for his actions
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on the basis of vicarious liability. The harm caused to a third party may be characterized as contractual , tortious or negligent . If the
company lawyer has acted wrongly, does his employer have a claim for damages against him? He does, but this claim is limited by the
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law on employment contracts
. He will be liable only for wrongdoings of a repeated and habitual nature, heavy wrongdoings or
wrongdoings.
In practice, there is hardly any case in which an undertaking has sued a company lawyer on that basis. The definition of a
wrongdoing must take into account the fact that, just like any advisor, a company lawyer is generally only expected to deploy his best
efforts (“obligation de moyens”) and not to reach a certain result (“obligation de résultat”). Like anybody, a company lawyer may make
mistakes. An example of wrongdoing is giving advice without doing any research, but does not include giving advice that is mistaken in
light of the fact that a court adopts a particular legal viewpoint.
A company lawyer may also be liable towards third parties, though they bear a heavy burden of proof: the plaintiff has to demonstrate
not only that the company failed in its contractual duty towards him, but also that the company lawyer committed a wrong independent
of the contract, which was contrary to a general duty of care incumbent on any person and which caused a foreseeable loss.
An example would be the action of a company lawyer who induces his employer to engage in unfair competition. A third party may
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be harmed and the undertaking’s competitor could claim against the liability of not only the company but also the company lawyer .
The liability of company lawyers to third parties is further limited by the doctrine of the immunity of performance agents. He who
only intervenes in the execution of a contractual obligation is not liable in tort towards third parties except if his wrongdoing bears no
relation to non-performance of the contractual obligation and breaches a general duty of care or specific legal rule. Moreover, the resulting
harm must be different from that resulting from defective performance of the contract.
This may especially happen where a prosecution is raised against the company lawyer, either alone or along with the company itself
or its directors or officers. Criminal involvement implies that co-perpetrators of a crime act in concert and carry out positive participative
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acts . Complicity implies that a person participates as an accessory to the criminal act .
As has been shown above, the responsibility of company lawyers is significant. They have a duty to contribute to the success of the
undertaking. They do so by the quality of their advice, but it has to be borne in mind that an undertaking is an entity that takes risks. Like
other players within the business, the company lawyer may therefore include a reasonable element of risk in his advice. This is
particularly true in matters such as tax planning, where certainty is not always easy to achieve, or in the distribution of risky financial
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products .
We shall turn to some examples in this respect.

2. EXAMPLES OF RISKY AREAS
2.1. Borderline tax constructions
In-house counsel, especially directors of corporate tax departments, can be called upon to give advice on and implement tax
constructions that are open to criticism and sometimes lead the tax administration to file criminal complaints or at least impose penalties
for fraud on companies resorting to them. Criminal indictments have often been extended to company lawyers or accountants including
those of the company itself or, if a bank participated in the scheme, to officers with corresponding duties at the bank. If an individual is
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convicted as a perpetrator of, or accomplice to, tax fraud, he may be held jointly and severally liable for payment of the evaded tax .
Furthermore, if the organizer of the scheme is an employee of a tax-consulting or accounting company, he may be banned from
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exercising his profession for a period of three months to five years
. Several tax schemes have led to protracted lawsuits, with diverse
outcomes.

2.2. Lump-sum foreign tax credit
One of the first schemes against which proceedings were raised by the tax administration concerned the application of a statutory
foreign tax-credit mechanism called the “lump-sum foreign tax credit” (“quotité forfaitaire d’impôt étranger”). When a taxpayer received
income from capital, generally interest, from abroad, he was allowed to claim a foreign tax credit against his Belgian income or corporate
tax liability that, instead of being equal to the tax actually withheld abroad, took the form of a lump-sum amount equal to 15% of the net
amount received. The 15% was calculated on the amount of the interest after deduction of the foreign withholding, but the income was
not grossed up by the amount of the foreign withholding or credit. De facto, the taxpayer was simultaneously granted both a deduction for
the foreign withholding and the credit.
Additionally, the credit was granted without limitation. It was not linked to the actual amount of foreign income received by the
taxpayer, and could therefore wipe out the personal or corporate income tax due on other income from Belgian sources. In other countries,
the credit is limited to the amount of the domestic tax due on the foreign income by applying either a global, a per country or a per source
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limitation .
In all cases, the imputed credit was 15%, even if the foreign withholding was lower.
The system probably arose out of the Belgian legislature’s lack of international experience in 1962, the time of the major reform of
Belgian income taxes. In many countries, the withholding tax was higher than 15%. Belgium did not have a very extensive network of
foreign tax treaties. Parliament considered it easier, and often advantageous, to calculate the foreign tax credit on a lump-sum basis.
Many foreign banks therefore created subsidiaries or branches in Belgium in order to channel their international loans through this
country. Parliament reacted by denying the credit if the creditor was acting for the account of a third party that had supplied the funds
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and assumed the risks of the transaction .
It was found that the system resulted from a tacit understanding between the Belgian State and the Belgian banks. In exchange for that
very favorable mechanism, which enabled banks to lower their tax bill significantly, they would subscribe to Belgian State bonds and get
their customers to invest in them.
In international loans, it is often provided that no withholding or a very low withholding will be levied on the interest in the debtor’s
jurisdiction and that, if a withholding is levied, the creditor will generally increase the amount of the interest charged to the debtor, which
is often a foreign State or a foreign State entity. As the lump-sum foreign tax credit was only granted where there was a foreign tax charge,
Belgian creditors paradoxically looked for countries where at least a nominal withholding was levied on interest paid to foreign
creditors.
This strange system was eliminated only very gradually. First, the amount of interest was grossed up by the lump-sum tax credit itself.
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The credit was lowered from 15% to 15/85 of the net amount of the income .
This left a wide avenue open to mischievous taxpayers. A corporation could buy bonds shortly before the interest coupon matured. As
the credit was not prorated according to the length of ownership, the company could credit the full lump-sum credit even though it had
held the bonds for maybe only one day. Parliament then decided that the credit had to be prorated over the bond holding period.
Finally, common sense prevailed and the foreign tax credit was de facto, albeit in a complicated way, made equal to the tax actually
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withheld abroad, subject to a maximum of 15% of the foreign income .
Several of Belgium’s double tax treaties had to be amended because they referred to Belgian law as it applied at the time they were
signed. Others provided for flexible interpretation: they just referred to Belgian law, which could therefore be amended, sometimes
without jeopardizing the principle of the credit itself.
Various lawsuits followed before the tax courts, and before the criminal courts once the administration had lodged complaints.
One route taxpayers adopted was to subscribe to Italian bonds, which were subject to a withholding tax of 6.25% at a time where the
corresponding credit was 15%. Several courts considered that there was no simulation despite the tax administration’s view that
subscribing to a considerable amount of such bonds without precise economic justification and with the view to reselling them almost
immediately did not result in real ownership of the securities and was therefore simulated.
A similar scheme was used in respect of Korean bonds and, finally, for bonds of some South American countries (Uruguay,
Nicaragua) issued by a Gibraltar branch of the debtor because of the small withholding provided for by Gibraltarian law, with none
existing in the country of the head office of the indebted companies. These companies were allegedly created for that sole purpose. Large
numbers of bonds were subscribed to with loans granted by Belgian or foreign banks.
Several of these lawsuits were so protracted that the statute of limitations expired.
Company lawyers and outside counsel were often called upon to issue opinions on the system, which, on the face of it, complied with
the law. The same system can still be used by applying certain credits providing for tax-sparing, i.e. to claim a credit even if the source
country levies no or a reduced withholding on the interest paid abroad.

In various criminal cases, company lawyers called upon by their employer to put the scheme into effect were prosecuted along with
the company itself, its directors and, in some cases, the officers or company lawyers of the banks that had granted the loans enabling the
taxpayers to subscribe to vast amounts of foreign bonds.
The system died a natural death with attendant changes to the law.

2.3. Transactions on inter-corporate dividends
Another scheme that was used and that led to prosecutions stemmed from the (then) 90% exemption on inter-corporate dividends. A
Belgian company would acquire a foreign company that had large reserves. The foreign company distributed a dividend to its new
parent. The parent booked a loss on the purchase of the shares as the company obviously could not distribute future dividends. This loss
was deductible at that time, and 90% of the amount of the dividend received was exempt. The law later provided that no inter-corporate
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dividend deduction would be granted if distribution of the dividend resulted in a capital loss .

2.4. Cash-box companies
The demise of first two avenues of tax avoidance saw the birth of a new scheme, which spread through the country based on the sale
of so-called “liquidity”, or “cash-box”, companies. The system involves three steps.
First, a company, generally a going concern, transfers all its assets to another company, which borrows to pay the price. Of course, the
selling company generates a capital gain, which is taxable but entirely liquid: it holds only cash.
One might expect its shareholders to put it into liquidation and receive a liquidation dividend. In that case, corporate income tax
would be due on the capital gain and the liquidation dividend, which under the law’s initial wording, was not taxable, but would be
subject to a 10% withholding tax. To avoid these taxes, the shareholder of the liquidity company sold its shares to a third company.
This third company had to have the means of zeroing out the tax the target company incurred on the capital gain by entering into
transactions that ensured large deductions on the acquisition of depreciable assets or borrowings generating deductible interest. The
purchaser is therefore able to offer a price for the liquidity company that does not take account of the initial tax debt, as this debt is meant
to disappear when the capital gain is wiped out by deductions.
A problem arises when the purchaser does not carry out the contemplated transactions and merely absconds, letting the purchasing
company go bankrupt without paying its tax bill.
The question then arises of the potential liability not only of the vanishing initiator of the purchase but also of the bank that granted
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the loan and even the sellers of the liquidity company, if they were aware of their counterpart’s deceitful intent
, and the in-house
counsel implicated in the scheme.
The mechanism is not illegal in itself. Nevertheless, Parliament introduced a special provision into the ITC under which the seller of a
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liquidity company remains personally liable for its tax debts .
In order to defeat tax schemes that lie in the grey zone between lawful tax avoidance and illicit tax evasion, Parliament has passed a
new anti-abuse provision enabling the tax administration to disregard schemes by which a taxpayer uses tax provisions contrary the
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legislation’s intention .
In such a case, a company director and, potentially, a company lawyer would be civilly liable towards the company itself if it were
induced into an inefficient tax scheme that ended up being rejected by the tax administration with negative financial consequences for
the company.

2.5. Tax amnesties
In the tax amnesty or tax regularization statutes, it is often provided that payment of the prescribed amounts is a bar any criminal
prosecution, not only against the taxpayer itself but also against the various persons taking part in the offense, who may include in307
house counsel and accountants .
Conclusion
One of the purposes of the law creating the Institute of Company Lawyers in Belgium was to guarantee the independence of company
lawyers and grant a confidentiality privilege over the opinions they give to their employers. The analysis of the liability of company
lawyers and the examples given in some borderline applications of the law, show that their independence must indeed be safeguarded.
This will not only secure the quality of their advice but also protect them against personal liability, which they should not incur in
expressing their legal opinions and freely acting on them.
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Introduction
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In many EU Member States, company lawyers can become members of the bar or of an equivalent professional regulatory body
.
Such membership entails many professional and ethical duties and rules of conduct, including an obligation to remain independent. But
more and more independence is also required of company lawyers not bound by bar rules, owing to ever-stricter compliance obligations
issued by sector-specific authorities, particularly in the area of data protection. What does the duty of independence actually require of
company lawyers, and is it real?

1. PRINCIPLE OF COMPANY LAWYER INDEPENDENCE
Some EU Member States already recognize the principle of independence for all lawyers, both internal and external. England and
Wales, for instance, have solicitors working in-house regulated by the Solicitors’ Regulatory Authority (“SRA”). The SRA’s code of
conduct explicitly dictates that lawyers “must not allow [their] independence to be compromised”. This principle applies to company
lawyers in the same way as to external counsel, and failure to respect it can result in serious sanctions for the solicitor.
The SRA expressly states that the principle of independence must “underpin all aspects of practice” and be “all-pervasive” in the
lawyer’s work and conduct. In order to soundly advise and act in the best interest of clients, lawyers must be able to act, unfettered,
without being bound by any ties which might cloud their judgment or impair their actions. However, the idea of independence goes
much further than lawyers’ core obligations to their clients – lawyers also have duties towards the profession, the courts and the law in
general. As William T. Allen puts it in his article on company lawyers’ duties, the duty of independence is also
“the lawyer's duty to the
legal systemitself and to the substantive values that it incorporates”. He stresses that “[t]his duty has its greatest role not in the defense of clients in
court, but when business lawyers advise their clients with respect to prospective compliance with regulatory or private lawand in structuring and
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disclosing material transactions” .
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In the Netherlands, the Dutch Supreme Court recently confirmed the independence of company lawyers . According to its April 2013
judgment, the court confirmed that Dutch company lawyers are covered by legal privilege provided the employer has acknowledged the
lawyer’s independence in writing and has undertaken not to interfere in the exercise of the lawyer’s professional duties.

2. RISE OF COMPLIANCE AND ACCOUNTABILITY
Over the past decades, the complexities of the modern business world have given rise to an environment in which more specialized
supervisory authorities are created, and laws and regulations include increasingly rigorous and complex compliance and accountability
requirements. These requirements may oblige companies to create transparent procedures for compliance with relevant rules; to perform
regular checks, reviews, and audits; to promulgate internal codes of conduct; to self-assess their legal position; or to disclose any
incidents or failings to the relevant authorities under threat of sanction. In practice, company lawyers are most likely to carry out the
duties imposed by such sector-specific regulations – and do so with great autonomy. In some cases, these regulations have even
strengthened the independence of company lawyers through specific provisions.
For instance, in the financial and banking world, the EU has enacted more stringent rules, such as, for example, the Markets in
312
Financial Instruments Directive (MiFID)
, which seeks to improve transparency by requiring investment firms to report certain
transactions in financial instruments and to better manage potential conflicts of interest. Another example is the recent European Market
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Infrastructure Regulation (EMIR) , which imposes strict reporting and compliance measures on market participants, and requires the
implementation of new risk management standards. These rules and obligations are enforced in the UK by the Financial Conduct
Authority, a highly specialized regulator with wide enforcement powers ranging from withdrawal of a firm’s authorization to fines or
even criminal prosecutions. In order to conform to these rules, companies (and their internal lawyers) must roll out sophisticated
compliance procedures.
Manufacturers and importers of certain products, including chemical substances, cosmetics, food and medicinal products, also face
increasing compliance and accountability requirements, as they are now responsible for notifying and keeping up to date documentation
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on the effects of the various substances they produce or market .
The compliance trend is further noticeable in various areas of law that apply across the board to all sectors and all businesses, large
and small. Competition law is one example, as illustrated by the UK Office of Fair Trading’s decision to give incentives (such as reduced
fines) to companies that have put in place an internal competition law training and compliance programme. Another interesting example
of the increasing salience of independence for company lawyers is in the field of data protection, discussed in further detail below.

3. DUTY OF INDEPENDENCE UNDER DATA PROTECTION
LAW
The legal framework for the protection of personal data has seen an important rise in compliance obligations. In some countries, the
fulfillment of these obligations has involved rigorous duties on company lawyers to remain independent.
France
France, for instance, overhauled its national rules on data protection in 2004, imposing special duties on company lawyers that
become responsible for their company’s compliance with the data protection rules by becoming the company’s “data protection officer”
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(“Correspondant Informatique et Libertés” ) . While data protection officers do not necessarily have to be lawyers, French data protection
law requires them to have an adequate knowledge of the laws and regulations that apply both to data protection and to the company’s
specific sector of activity, in addition to a good knowledge of the company’s data handling processes and technologies. Therefore, more
often than not, companies will entrust this role to company lawyers.
Company lawyers who are data protection officers are obliged by law to exercise their responsibilities with independence and in an
autonomous manner. Even though they are not awarded any type of special employee status, French data protection law safeguards their
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independence in a number of different ways, briefly summarised below .
First of all, data protection officers cannot be given any directions as to
howto exercise their function. They are the sole decisionmakers insofar as the company’s data protection compliance record is concerned. This, of course, does not mean that they may not
consult with others or seek their colleagues’ views. It does mean, however, that they ultimately make the decisions or recommendations in
their field, and that these cannot be impeded or altered by the employer, regardless of rank and hierarchy.
This autonomy ties in with the fact that company lawyers, when exercising their function of data protection officer, are relieved from
any obligations to report to their usual supervisors, and may address their independent recommendations, advice, or concerns directly to
the person responsible for the data treatment at issue. In addition, and perhaps even more importantly, data protection officers may not
be sanctioned for exercising their role (except for grave misconduct).
Finally, the French data protection law provides that persons who may have conflicting functions or activities in the company are not
eligible for the role of data protection officer, in order to ensure that the company lawyers’ independence is not circumscribed by conflicts
of interest whilst wearing their “data protection officer hat” (e.g., a CEO or director cannot be a data protection officer).
Although the appointment of a data protection officer is not (yet) compulsory in France, companies are given incentives to appoint
one, such as a general exemption from the requirement to notify certain treatments of personal data to the National Data Protection
Commission (Commission Nationale de l’Informatique et des Libertés or “CNIL”).
Germany
A comparable legal framework exists in Germany, where the appointment of a company data protection officer
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(“datenschutzbeauftragter”) has been mandatory for some companies for several years
. German company lawyers who act as data
protection officers are bound by a strong duty to act independently and must exercise their role without interference from the company.
As in France, data protection officers are not formally required to be lawyers, but they must know Germany’s data protection laws in
depth, understand the constitutional rights of their data subjects, and be familiar with any regulations specific to the company’s activities
318
(in addition to having the relevant technological knowledge) .
The German data protection authorities have made it clear that data protection officers’ employment contracts must generally
guarantee the autonomous fulfillment of their legal assignments. The contracts must include appropriate provisions regarding, for
instance, the duration of the employment contract (at least four years), respective notice periods for its termination, payment modalities,
disclaimers, and documentation obligations.
The German Data Protection Act also protects the independence of the data protection officer in several other ways. As in France, data
protection officers cannot be penalized for any actions they take in the course of carrying out their functions (even when their
appointment as the data protection officer has been withdrawn). Moreover, company lawyers who act as data protection officers in
Germany must be direct subordinates of the company’s head of management. They cannot be forced to reveal the identity of data subjects
(or circumstances enabling data subjects to be identified) without the data subject’s consent.
Finally, to enable data protection officers to play their role fully, the German data protection law provides that they cannot be denied
the right to access and inspect any document or information, and must be given appropriate resources and support, such as staff,
premises, furnishings, equipment, access to training etc.
European Union
The European Commission currently has a proposed regulation (the “Regulation”) in the works which will significantly reform the
legal framework for the protection of personal data throughout the European Union. One of the effects of the Regulation, which may be
adopted in the coming months, will be to make the appointment of a data protection officer compulsory in the 28 EU Member States, in
cases where (according to the latest amendments from the European Parliament) (i) the data processing is carried out by a public
authority or body; or (ii) the processing is carried out by a legal person and relates to more than 5,000 data subjects in any consecutive
twelve-month period; or (iii) where the core activity consists of processing operations which, by virtue of their nature, their scope and/or
their purpose require regular and systematic monitoring of data subjects or processing special categories of data, such as health data, or
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data on children or employees in large-scale filing systems .
At the time of writing, the Regulation emphasizes that data protection officers should be in a position to perform “their duties and
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tasks independently” and must not receive any instructions as regards the exercise of their function
. The Regulation also contains
several provisions designed to protect the independence of data protection officers: they should be appointed for a period of at least four
321
years and may not be dismissed unless “he or she no longer fulfils the conditions required for the performance of their duties”
; they
322
should also report directly to the head of the company’s management .
Once adopted, the Regulation will thus increase the burden on companies to ensure that personal data is adequately protected.
Companies will also have a duty to self-report any serious breaches to the authorities without undue delay. The role of company lawyers
and in-house compliance teams will be crucial in fulfilling these duties and in ensuring adoption of appropriate processes and
procedures to ensure compliance. The costs of non-compliance may be high – the current proposal as amended by the European

Parliament provides for fines of up to 5% of the company’s global turnover or ĸ100,000,000 (whichever is higher) for non-compliance
with certain obligations under the Regulation.
Conclusion
In the field of data protection, various Member State laws and proposed EU rules are strengthening the independence of company
lawyers that exercise the role of data protection officer. Adoption of the EU’s Regulation will most likely oblige Member States to protect
this independence through appropriate safeguards enshrined in national law. Some of them, such as France and Germany, have already
enacted specific legal provisions to ensure that data protection officers dispose of the necessary freedom and autonomy to fulfill their role
effectively.
Even outside the arena of data protection, increased compliance and accountability duties under various laws and regulations are
prompting companies and regulators to grant company lawyers more independence, or to more formally recognise the independence
they already have. This independence is crucial if company lawyers are to help their companies conform to and comply with complex
systems of law and regulation. Indeed, even where no specific safeguards are in place (yet), the only way for company lawyers to fulfill
their compliance duties successfully is to assess their internal “clients” with a critical, and necessarily, independent eye.
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Introduction
Over the past 40 years, the role of the Data Protection Officer (DPO) has emerged strongly within European and, more broadly, global
organisations. In early 2014, there were over 15,000 members in the International Association of Privacy Professionals – having grown
from 10,000 members in 2012. The momentum in growth of this professional role is indicative of investments being made by
organisations in risk management and accountability. Indeed, organisations are increasingly coming to realise that the risks presented by
increased data usage in the information economy are best mitigated through a combination of traditional compliance programmes and
sophisticated management controls. Successful programmes embrace this vision of accountability, and provide a strong foundation for
innovation and aggressive use of data, while appropriately responding to legal requirements and mitigating risks not otherwise
proscribed by the law.
Accountability programmes require professionals familiar with the mandates of the law and the tactical demands of programme
management. In this way, the privacy profession becomes an integral tool in the information economy. Privacy professionals help
organisations extract value from the data they hold, while ensuring compliance and appropriate data management. Given these priorities
for the profession, it not surprising that privacy professionals frequently need to provide sensitive strategic advice to their organisations.
Additionally, it is not surprising that public policy makers are interested in formalising the role – and perhaps a relationship to
regulators – so as to ensure adherence to data protection laws.
This article will explore how this debate – on the appropriate role of the privacy professional within organisations – is developing
within a major piece of regulation currently being debated in Europe, the proposed EU General Data Protection Regulation (the
“Regulation”). The review of the Regulation is meant to be descriptive in nature. The contours of the debate over the role of the privacy
professional become clear within the provisions of the Regulation itself.

1. EXECUTIVE SUMMARY
The role and function of the DPO has evolved in recent years but has not previously been mandated within the general EU data
protection framework. The proposed Regulation requires a DPO to be appointed when certain threshold criteria are met, sets out
requirements for the appointment of a DPO, describes key areas of responsibility and lists specific tasks. Irrespective of whether the
appointment of a DPO remains a mandatory requirement, the Regulation sets out clear expectations for the role, and underscores its
significance in a wider data privacy accountability context.
Much of the thinking in the Regulation codifies the practices that have evolved in organisations with a mature data privacy function
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and reflects the increased sophistication of the DPO role
. However, there are aspects of the new requirements that would benefit from
further analysis and discussion. For example, the DPO’s protected employment status, and the need for the DPO’s other responsibilities
to be compatible with the role of a DPO, will inevitably raise conflicts of interest. The requirement for the DPO to report to management
and yet to be independent and consult generally with DPAs will likely raise further conflict concerns. A framework for resolving these
conflicts should be considered. The Regulation envisages that the DPO will have an essential and strategic role in ensuring
accountability and overseeing an effective privacy compliance programme. Yet analysis of the different roles the individual might have,
their place within the organisation, their required skill set, relationship with management and with the business, and the ethical
dimension of the role, remain at an early stage.

2. THE REQUIREMENT FOR A DPO UNDER THE
REGULATION
The Regulation mandates the appointment of a DPO in certain circumstances and prescribes the nature, function and scope of the
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role . Few existing national laws that implement the current EU Data Protection Directive (Directive 95/46/EC) mandate the
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appointment of a DPO. Notable exceptions are Germany , the Slovak Republic , Slovenia and Poland . In a number of EU Member
States, including Estonia, France, Latvia, Luxembourg, Malta, the Netherlands, and Sweden, the optional appointment of a DPO can
reduce or eliminate an organisation’s notification obligations with the local data protection authority. The Regulation would introduce a
general, EU-wide obligation (possibly subject to minimum threshold requirements) to appoint a DPO. The Regulation would take direct
effect in all 28 Member States and would replace and harmonise existing national law requirements relating to the role and
responsibilities of a DPO.

3. APPOINTMENT OF A DPO
The Regulation prescribes a number of minimum requirements for the appointment of a DPO, described below.

3.1. The duty to appoint a DPO applies to both controllers
329
and processors
This requirement raises issues of potential conflict and practical difficulties – where the processor carries out processing tasks on the
controller’s behalf, the DPO of both the controller and the processor would each carry out monitoring and oversight tasks in relation to
the same processing activity. The DPOs would need to work together to allocate statutory responsibilities between them, specify the scope
of their respective roles and potentially retain some overlapping duties.

3.2. All public bodies must appoint a DPO
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Where the controller or processor is a public body, a single DPO may be appointed for several entities, departments and/or agencies.
The requirement to appoint a DPO within the public sector reinforces the view that public sector bodies have increased accountability
requirements and must ensure and demonstrate compliance with data privacy laws, as in the private sector.

3.3. Private and other non-public sector organisations (e.g., not-for-profit) must
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appoint a DPO where they meet certain threshold requirements

The requirement to appoint a DPO where an organisation has more than 250 employees, without any reference to the potential risk of
the processing that may take place, is in contrast to harms-based and risk-based approaches to regulation. Amendments proposed by the
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European Parliament and the Council of Ministers seek to address this
. The Compromise Text adopted by the European Parliament
proposes amendments to the applicable threshold by focusing on the number of affected individuals (5,000, in a consecutive 12-month
period), rather than the number of employees. Amendments proposed by the Council of Ministers under the Irish Presidency would
remove all appointment thresholds and make the appointment of a DPO optional, rather than mandatory.
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When their core activities involve data processing that requires regulerar and systematic monitoring of individuals
. There is no
further guidance on the types of processing activities that would fall within the scope of this requirement but it could potentially be
extensive. Under amendments proposed by the European Parliament, the requirement to appoint a DPO would apply also where the
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organisation’s processing activities involve processing of special categories of personal data (e.g., sensitive personal data) .

3.4. A group of undertakings may appoint a single DPO for the group
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This is a welcome approach and reflects current practice in many organisations that already appoint a European DPO. It is not clear,
however, whether the DPO may be located outside of the EU. Also, it may be difficult for a single DPO to successfully fulfil his/her
statutory duties under the Regulation in relation to all applicable national laws, where national divergences remain (e.g., in the areas of
employment law and freedom of speech).

3.5. The DPO may be an external contractor and need not be a permanent
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employee of the organisation
This provision would alleviate administrative burdens for small and medium-sized enterprises, but it raises the question of whether,
by appointing an external DPO, an organisation can fully and effectively comply with its obligations under the Regulation, in particular,
the accountability obligations under Article 22. Further, organisations will need to assess whether an external DPO could successfully
discharge all of the statutory tasks of the DPO role as envisaged under the Regulation. The appointment of an external DPO may also
raise issues of confidentiality and conflict of interests for both the organisation and for the external DPO.

3.6. Organisations must communicate the contact details
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of the DPO to the supervisory authority and to the public
The identity of the relevant supervisory authority should be clarified. At present, it is not clear whether this would be the supervisory
authority of the main establishment, or the supervisory authority in every Member State in which the organisation’s controllers and
processors operate.
Otherwise, the appointment of a DPO is optional. In those circumstances, it appears that if an organisation formally appoints a DPO
in circumstances where there is no legal obligation to do so, the DPO would have the same statutory duties and rights as the mandatory
DPO. The position is less clear where a member of staff is allocated responsibility for data privacy compliance in addition to other duties.
In practice, organisations may wish to ensure that there is no ambiguity where a member of staff is merely allocated responsibility for
data privacy compliance as one of a number of areas of responsibility, but not formally appointed as a DPO. There may be scope for

dispute and the staff member may seek to benefit from the statutory rights, in particular, protection from dismissal.

4. FEATURES OF THE DPO ROLE
4.1. Organisations must take into account the required professional skill, level
of expert knowledge, and the candidate’s ability to fulfil the tasks allocated by
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the Regulation
The level of required expert knowledge should be determined by the employer, having regard to the nature of the processing carried
out and the required level of data protection. The expected level of expertise may be unrealistically high. Where an organisation operates
in multiple EU Member States and appoints a single DPO, the DPO would need to demonstrate relevant expert knowledge of each
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Member State’s data protection law (e.g., local differences legislated for under Chapter IX
or requirements for prior consultation in
individual Member States under Article 34(4)). The DPO would also be expected to demonstrate relevant experience of how the laws
operate in practice (e.g., the inevitable local differences in approach between supervisory authorities, and the cultural expectations of
local data subjects).

4.2. The DPO must be appointed for a term of at least two years,
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and can be re-appointed
A short or fixed term of tenure may run contrary to current corporate practices and the needs of organisations. The DPO role is an
integral part of a corporate governance structure and data privacy compliance is an on-going task that requires continuity, consistency
and leadership. It may be unrealistic to expect a DPO with a fixed two year term to successfully ensure compliance with the Regulation,
in particular the accountability requirements of Article 22. Organisations likely would face an unnecessary administrative burden to
recruit candidates every two years, especially given that market demands for suitable candidates will almost certainly exceed the number
of available candidates.
Under amendments proposed by the European Parliament, the DPO would be appointed for a term of four years, or two year in the
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case of an external service contractor . Amendments proposed by the Council of Ministers would remove the requirement for a minimum
two year period of tenure.

4.3. The DPO has protected employment status and cannot be dismissed,
unless they no longer fulfil the conditions required for performance
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of their duties
This may present practical difficulties both for individual DPOs and organisations. Organisations have complex internal
performance management and review processes, frequently based on set criteria and quotas. It is possible that a DPO may not meet
internal performance criteria, yet still be a good DPO and perform all the tasks envisaged by the Regulation. Values and criteria for good
performance will differ from one organisation to another and may conflict with the expectations of DPAs and the specific tasks of the
DPO prescribed by the Regulation. This may place DPOs in a difficult or untenable position. For example, a DPO who prevents a new
product or service being launched based on data privacy compliance objections might be deemed a poor performer, yet s/he may have
met the statutory requirements for the DPO role. Further, it is possible that a DPO may meet the obligations of a DPO, but fail to meet other
reasonable and legitimate requirements of the employer, such as: cooperation and team working; the ability to communicate clearly;
understand related issues, including interconnected legal obligations (e.g., contract and employment law) and commercial
considerations.

4.4. Other professional tasks of the DPO must be compatible
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with the DPO’s role and not result in a conflict of interests
This requirement may limit the DPO’s ability to perform other tasks and may exclude part-time DPO roles. Organisations would need
to consider carefully where to position the DPO within the organisation’s structure. For example, the role may not sit comfortably within
the legal function, as the duties of a legal advisor are different and could conflict with those of the DPO, as envisaged by the Regulation.
Similarly, the DPO role could conflict with the information security function, as information security measures and technology frequently
raise data privacy compliance challenges but the priorities of the information security function may be different from the priorities of the
DPO.
There appears to be some experience of these issues in Germany. The Düsseldorfer Kreis, which has provided guidance on the role of
the DPO under German law, has identified a number of roles that are incompatible with the role of the DPO, for example HR Director, or
IT Director.

4.5. The DPO must report directly to the organisation’s management, must be
guaranteed a degree of independence and must not be required

to take instructions regarding the exercise of his/her functions
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The independence of the DPO is enhanced by requiring the DPO to act as a contact point for and to cooperate and consult with the
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supervisory authority, including on the DPO’s “own initiative”
. That said, the requirement for independence and direct reporting to
senior management may create an inherent conflict of interests for the DPO. An employee’s loyalty typically lies with the employer, and
employees frequently are shareholders in the business. There is a risk that by positioning the DPO as autonomous and independent, the
DPO will not be fully integrated into and involved by the organisation. In particular, there is a risk that the DPO may even be viewed
internally with some suspicion, and deliberately (or subconsciously) distanced. This would prevent the DPO from being able to properly
advise the organisation, or discharge the statutory requirements of his/her role. This could have particular implications for new projects,
products and services, which trigger new obligations of privacy by design and privacy by default, under the Regulation. A DPO can add
most value by being involved in new initiatives from the outset, embedding data privacy advice and compliance steps early in the design
of new products and services.
Experience of organisations with comprehensive and mature data privacy compliance programmes suggests that the more successful
and better integrated corporate privacy management programmes may be those in which data privacy compliance is embedded in every
aspect of the business, accountability is shared across business functions and the DPO is seen as a business enabler, guardian and
trusted advisor, rather than a policeman and enforcer.
Global organisations that currently appoint central DPOs outside of the EU will have to carefully consider EU requirements for direct
reporting lines and independence. They may find that EU based DPOs cannot report directly to a group DPO based outside the EU, or be
directed by foreign supervisors. This may ultimately constrain an organisation’s ability to ensure effective data protection oversight and
accountability through a single corporate privacy compliance and management programme.

4.6. Organisations must provide support to the DPO, including staff, premises,
equipment, training and any other resources necessary
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to carry out the tasks allocated to him/her
This requirement recognises the reality that data privacy accountability and effective oversight can only be achieved with appropriate
resources and support from senior management. It may also result in DPOs having to undergo regular training and gain a professional
certification, such as that already offered by the International Association of Privacy Professionals.

4.7. Organisations must involve the DPO “properly and in a timely manner” in
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all issues that relate to the protection of personal data
Organisations will need to put in place procedures and instructions to all staff and business functions to engage the DPO in every
matter of internal data privacy compliance. Further, DPOs will need to ensure they have sufficient staff and resources to be able to
respond to and deal with each internal query appropriately and promptly.

4.8. Individuals have the right to contact the DPO on all issues relating
to the processing of their data and to request the exercise of their rights under
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the Regulation
In addition to a significant internal role, the DPO would also have an external-facing role. As a spokesperson for or the “face” of the
organisation, the DPO will need to be suitably experienced in handling public relations. Furthermore, if organisations use an external
contractor as their DPO, they will need to impose clear contractual requirements regarding external communications made on behalf of
the organisation.
The Regulation implies that the DPO will have a role as ombudsman in the event of complaints and disputes. This role, together with
the more general requirement of independence may raise issues of conflicts of interests within the organisation when the DPO handles
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complaints or deals with the exercise of individuals’ rights .

5. TASKS OF THE DPO
The DPO is required to undertake the following tasks
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.

5.1. Information and advice
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The DPO informs and advises the organisation of its obligations under the Regulation, and documents this advice.

5.2. Oversight and monitoring
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The DPO oversees and monitors the implementation of the organisation’s data protection compliance programme and the
organisation’s compliance with the Regulation.
The specific tasks would include: monitoring the implementation and application of internal data protection policies; assigning
responsibilities; providing staff training; conducting audits; monitoring the implementation of data protection by design and default,
data security, and the rights of data subjects; monitoring documentation, notification and communication of personal data breaches;
monitoring the performance of data protection impact assessments and applications for prior authorisation or prior consultation.

5.3. Administration and documentation
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The DPO ensures that the documentation requirements under the Regulation are maintained.

5.4. Consultation and cooperation with data protection authorities
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The DPO acts as the contact point for the supervisory authority, cooperates with the supervisory authority and consults with the
supervisory authority on the DPO’s own initiative.
Amendments proposed by the Council of Ministers would narrow the scope of the DPO’s responsibilities by excluding the
requirement to monitor the implementation and application of the Regulation, the documentation requirements, breach notification, and
the conduct of DPIAs.
Conclusion
Regardless of the outcome of the public policy debate that now surrounds the Regulation, it is clear that the European marketplace
has embraced the privacy profession and the role of the DPO. Careful focus on the provisions of the Regulation will ensure that this
nascent function within organisations remains as a trusted strategic advisor to the enterprise. Overly prescriptive demands for the role,
including whistleblowing or reporting requirements to regulators, may limit the strategic engagement enjoyed by the role within
companies. Conversely, many organisations may need prompting to more fully recognize their obligations to data subjects and
compliance demands under the law. Balancing these interests, so that the privacy profession is promoted and develops strong privacy
programme management within organisations while remaining an enabler for innovative data usage and progress in the information
economy, is a difficult but critical job for public policy makers.
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Company Lawyers Independence:
A Driver For Corporate Integrity
And Corporate Governance

A Dual Vision By The CEO And General Counsel
Of A French Based International Group
You have been a company lawyer. Now you are general counsel.
In which circumstance did you have to show independence?
As CEO, how do you perceive the “company lawyers independence”?
is it a crucial issue for you as a ceo and your company?
One concern raised by some opponents to the recognition of company lawyers independence is the fact that this independence is
not compatible with a labor contract. as ceo what is your opinion?
The major consequence of the non-recognition of company lawyers independence in some countries, is the absence of legal
privilege
for these lawyers. As CEO in a multinational corporation, do you consider this situation as a competitive disadvantage for them?
Why?
As a general counsel, who is member of the Quebec bar,
how do you perceive this difference of legal statute?
In order to insure that company lawyers are really independent,
what would be your suggestions?
What are the reasons why company lawyers independence should be
fully recognized?

Interview of Stéphanie Couture
General Counsel, Tarkett, Paris

and Michel Giannuzzi
Chief Executive Officer, Tarkett, Paris

Introduction
With a turnover of 2.3 billion euros in 2012, Tarkett is a global leader in innovative and sustainable solutions for flooring and sports
surfaces. With almost 11,000 employees and 30 production sites, Tarkett sells 1.3 million square meters of flooring every day to customers
in more than 100 countries worldwide. Tarkett has in-house lawyers/ counsel in 6 countries including the USA and Russia. Its head
office is based in France as well as its Group legal department. This article is the summary of a candid discussion between Michel
Giannuzzi, CEO of the group and Stéphanie Couture, General Counsel on independence of in-house counsels. Questions provided by
Professor Roquilly helped guide this conversation.

YOU HAVE BEEN A COMPANY LAWYER. NOW YOU ARE
GENERAL COUNSEL.
IN WHICH CIRCUMSTANCE DID YOU HAVE TO SHOW
INDEPENDENCE?
Stéphanie Couture :
Independence can be related to the status of the profession and to the level of confidence in the education and professionalism
inherent to the job level each individual perceives of himself.
As General Counsel and in all in-house counsel positions, tasks and responsibilities include much more than rendering a legal
opinion. We can be solicited to participate in various topics which do not necessitate a legal opinion per se: attending board meetings,
maintaining the insurance portfolio, etc. This is also true of a lawyer in a firm participating in the recruitment of young lawyers or the
preparation of a budget for a client on a project. But when exercising the essence of my profession: giving a legal opinion on any subject
within the company, I provide to my colleagues totally and freely my own independent opinion. This opinion can be discussed and
debated and even adjusted based on additional facts or explanations. At all times I feel the exercise of my expertise is full and free. In the
end, the client, my internal client, might retain or not this advice. As any client this is his\her choice and the consequences will be
his\hers. But contrary to external counsel, I have the opportunity as an active member of the company to escalate, if necessary and
appropriate, a decision I believe is not in the best interest of the company.
As a member of the Québec bar, I am subject to a code of ethics related to my profession. The status of lawyer in Quebec and in all
Canadian provinces allows the rendering of legal opinions. This act is exclusive to members of the bar. This system aims to protect the
citizens and insure that the person rendering legal counsel has achieved and maintains a necessary level of competency in the legal field.
This applies whether the lawyer is providing the legal advice to numerous individuals, a single company or governmental entity,
whether he is established as a liberal profession or employed in a law firm or a public body.
I believe the existence of a specific legal status for the legal profession attached to the obligation to adhere to certain rules contributes
to feeling independent in all circumstances, when rendering a legal opinion. I am part of a community of professionals protected, trained
and expected to render independent legal opinions.

AS CEO, HOW DO YOU PERCEIVE THE “COMPANY
LAWYERS INDEPENDENCE”?
IS IT A CRUCIAL ISSUE FOR YOU AS A CEO AND YOUR
COMPANY?
Michel Giannuzzi:
I fear the debate about independence of the in-house counsel stigmatizes the in-house counsel in regards to the status of all other
functional Directors. I usually avoid vague words with broad definitions and various potential interpretations. My pragmatic view as a
CEO is the following.
I need all my functional Directors to exercise their profession according to the rules and norms of their profession. I expect all my
teams to freely provide their views on various topics according to their initial training, but also of the experience they have acquired. This
is essential for decisions to be taken in the best interest of the company. As experts, they have the expertise in their domain, the experience
to apply this expertise in the context of the Group’s activity, the communication skills to explain and convince in regards to their
position. These qualifications and professionalism will insure respect for this expert and confidence with his colleagues. Regarding legal
counsel, I see this person as some sort of referee who will whistle the potential legal issues he identifies. Being on the playing field of the
business he/she knows what is going on in the Company and he/she is well positioned to do so.
Should this be defined as independence? I believe to enter into a debate about independence is unproductive and is external to the
company setting. As explained, my expectations of all professionals within the company are the same. For the in-house counsel, I
therefore expect a solid legal education, in-depth knowledge of the company and its activities and experience appropriate for the position
of each legal counsel within the Group, (generalist in Divisions, IP expert, etc.). The legal specialist will also have the ability to explain
the law, insure comprehension by his colleagues and the courage to defend his/her ideas.

ONE CONCERN RAISED BY SOME OPPONENTS TO THE
RECOGNITION OF COMPANY LAWYERS INDEPENDENCE
IS THE FACT THAT THIS INDEPENDENCE IS NOT
COMPATIBLE WITH A LABOR CONTRACT. AS CEO WHAT
IS YOUR OPINION?
Michel Giannuzzi:
As mentioned previously, whatever the professional, he must exercise his profession within the rules of the trade. The internal
counsel is as capable to exercise his trade as an external lawyer and provide legal counsel to the company. This is what is expected and
the reason why he/she is hired. The labor contract or employee status does not change this or impede his professional practice. Why hire
a professional and not use or benefit from his/her expertise? Would this not be a useless expense? I believe it is a false debate especially
when you compare to various Countries where this is in practice.

THE MAJOR CONSEQUENCE OF THE NON-RECOGNITION
OF COMPANY LAWYERS INDEPENDENCE IN SOME
COUNTRIES, IS THE ABSENCE OF LEGAL PRIVILEGE
FOR THESE LAWYERS. AS CEO IN A MULTINATIONAL
CORPORATION, DO YOU CONSIDER THIS SITUATION AS
A COMPETITIVE DISADVANTAGE FOR THEM? WHY?
Michel Giannuzzi:
As CEO of an international Group, I consider the legal opinions of French based legal counsel should be confidential as in other
countries. The confidentiality or legal privilege, as I understand the concept, benefits the company. The potential for international or cross
border litigation is more and more frequent. To have the legal opinion of your in-house counsel “exposed” when your potential adversary
in litigation has the benefit of a confidential opinion, being based in another country, is truly a competitive disadvantage. I am thus in
favor of the recognition of the confidentiality of legal opinions of the French in-house counsel. As a firmly implemented French group,
many strategic decisions are made in France. Being unable to count on the complete assets or tool set of the in-house legal expert is a
drawback for French entities.
This protection should be to the benefit of the company.
This being said, I do not understand the relationship between independence and confidentiality. As mentioned previously, I prefer
the notion of professionalism.

AS A GENERAL COUNSEL, WHO IS MEMBER OF THE
QUEBEC BAR,
HOW DO YOU PERCEIVE THIS DIFFERENCE OF LEGAL
STATUTE?
Stéphanie Couture:
As General Counsel in an international group and a lawyer member of the Quebec bar, the absence of legal privilege is completely
counter intuitive. The client must be able to make difficult decisions on the basis of a written and fully thought-out legal opinion. Keeping
the trace of past decisions in writing can be useful for various reasons. The absence of legal privilege in France forces the communication
between the business and the in-house counsel to be verbal on the most sensitive subjects. In such cases the necessity of setting on paper
the options, consequences and interpretations are useful if not critical. To be able to address the governance bodies of the corporation
with a written document and thus a constant position provides a better ground for decision making.
A French entity faced with this situation has two choices: Take a decision based on oral discussions and the inconsistencies this may
bring or, take the discussion outside of France. This second method is radical, unpractical and with electronic mail, very risky.
The legal privilege or confidentiality is to the benefit of the client. In Quebec as in many other jurisdictions, the client, whether internal
or external can refuse to produce a legal opinion to a third party in the course of litigation. On the other hand the legal privilege may also
be lifted. This is the client’s choice. In France, the “secret professionnel” of the lawyers is to their benefit. For example, correspondence
between lawyers may not be shown to the client. For businesses having control over the use and circulation of the legal work product it
has requested is key. Thus the legal privilege is much more appropriate than the “secret professionnel” for business.

IN ORDER TO INSURE THAT COMPANY LAWYERS ARE
REALLY INDEPENDENT,
WHAT WOULD BE YOUR SUGGESTIONS?
Stéphanie Couture:
As a lawyer exercising in-house for a group having activities and therefore risks in numerous countries, I believe the rules should be
similar for all players in the legal arena. Thus the recognition of the in-house counsel status including the core activity of providing legal
opinions is essential. The legal opinions must be themselves recognized as confidential in order to be useful to companies and provide a
level playing field internationally. With status should come responsibility and thus a code of ethics must govern the profession. Such a
framework, as it exists with other professions, protects the company first as it warrants the quality of the professionals hired. It also
supports and encourages the independence of the work product provided by the in-house counsel.
Michel Giannuzzi:
A professional exercises his profession according to the rules mentioned before: competence in the subject matter, experience to apply
to the specific circumstances, communication skills to explain and convince and exemplary conduct will necessarily impose respect and
confidence. The status related to independence is second to the rules already expressed.

WHAT ARE THE REASONS WHY COMPANY LAWYERS
INDEPENDENCE SHOULD BE
FULLY RECOGNIZED?
Stéphanie Couture:
I do not believe Independence should be recognized in a vacuum. It is part of a set of rules and responsibilities that should apply to
the in-house counsel through the establishment of a clear status aimed to protect the client: Companies. With this introductory note,
independence is part of a complete in-house counsel structure as it insures a truthful legal opinion for the client and provides freedom to
consider the real client: the legal entity, the company and to escalate the issue if an individual within the company is in conflict of interest
with the best interest of the company.
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The S ingular Case Of France:
What Lessons Can Be Learned?
Jean-Michel Darrois
Avocat, co-founder of Darrois Villey Maillot Brochier, Paris
(with the participation of Forrest Alogna)

The role, the responsibilities, and the independence of in-house lawyers flow from, and evolve along with, the economic and legal
system to which they belong. Or so it seems to me, doubtless in no small part because I am attorney in France.
By this I mean that my country is somewhat unusual. Corporations are not held in the same regard as they are elsewhere in the West.
For a long time, the centralization of power in our political system has also characterized the governance of our corporations. It is only in
the last twenty years that the virtual omnipotence of the corporate chairman (“
Président”) has begun to be mediated by principles of
governance (a term that in my view remains without a satisfactory translation in French). Finally, the traditional conception of an
attorney is of an advocate for individual liberty, whose activity until the early 1990s was essentially focused exclusively on litigation.
All these factors contributed to establishing a relatively weak role for in-house lawyers, certainly as compared to certain other
jurisdictions. Dominated by a powerful and highly centralized CEO and chairman, it was a considerable challenge for in-house lawyers
to meet the market’s expectations or even to ensure the vindication of the rule of law.
Globalization has profoundly changed the situation. Company managers in France have evolved as they have been forced to
acknowledge the importance of legal advice, taking into account an increasingly complex national and international legal context, and
the resulting judicial risks.
Based on the foregoing, one might conclude that the situation of in-house lawyers in France has essentially come to resemble that
found in neighboring countries or North America. This would be a mistake! The status of in-house lawyers remains quite particular in
France. While this particularity continues to impede their ability to perform their role, it also permits us to freely imagine how their
position might be transformed.
At this point I should note that our vocabulary in English is in some ways an obstacle to fully presenting the relevant issues. To be
precise, in France, an attorney (i.e., a member of the bar (an avocat) who has been sworn in before the court) may not serve as an in-house
“lawyer” (i.e., a juriste d’entreprise, for which there is no entirely satisfactory translation, but who is by no means an attorney in the sense
of a member of the bar subject to specific ethical obligations, rules and protections – although for convenience we will continue to refer to
him or her as an “in-house lawyer”).
We should also distinguish here between confidentiality and professional privilege. The former forbids an in-house lawyer holding a
secret to reveal it, whereas the latter protects consultations, letters and evidence exchanged between an attorney and his client. In France
the files held by the employees of a company’s legal department may be seized in connection with judicial or administrative proceedings,
whereas an attorney’s offices are inviolable – as long as the attorney is not personally an accomplice to the offense – and it is forbidden to
produce emails and letters exchanged between an attorney and his client in court. This enhanced privilege protection is justified on the
grounds that French attorneys are not officers of the court like American attorneys. Thus, in the conception of many attorneys in France
today, an attorney may even lie to the court in oral arguments (a perspective that is profoundly foreign to the American conception of an
attorney, whose ethical obligations to the court prevent him from even knowingly permitting his
client to lie to the court), with the sole
discipline being the potential risk to the attorney’s credibility before the tribunal.
With respect to communications between French attorneys, these discussions are confidential, even from the attorney’s own client.
Unless communicated on an official basis, documents communicated among attorneys are subject to the same treatment. At its best, the
system fosters a collegial environment among attorneys, in which an attorney can serve as an effective off-the-record channel, advancing
negotiations without prejudicing his or her client’s interests. A French attorney’s independence vis-à-vis both the judge and his or her
client is complete.
Defined in contrast to the French attorney, the French in-house lawyer has classically been viewed as lacking independence; from this
perspective, he or she is by definition dependent both on the company that employs him and the corporate hierarchy whose directions he
is obliged to follow. Importantly, there is no standard educational requirement for an in-house lawyer in France; he or she may or may not
have any legal education and there are numerous examples of French in-house lawyers who have worked their way up from secretarial
and other non-professional positions.
The question of a merger between the two professions has been an ongoing subject for many years; this would in principle permit inhouse lawyers to become attorneys and accordingly to be subject to the same ethical rules of independence and the protection of the rules
of privilege and professional secrecy. I and a number of my colleagues have proposed in this respect that a new role be created ( avocats en
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entreprise) . The communications of these persons, who would be required to meet the professional standards applicable to attorneys,
would be provided with the benefit of professional privilege. Under our proposal, certain particularities for such in-house attorneys
would nonetheless persist. For example, an in-house attorney would of course not be in a position to take on other clients. Similarly, such
in-house attorneys, as we have imagined them for the French context, would not be in a position to litigate cases before the courts. Our
proposal particularly emphasized the importance of independence for such in-house attorneys, contemplating for example that they
might withdraw from a matter when so required by conscience.
At this time, while having been the subject of considerable debate, our proposals have regretfully not been adopted.
As I hope should be clear from the foregoing, although considerable progress has been made, the French in-house lawyer may
continue to suffer from certain impediments to satisfying his role. Unlike certain other European jurisdictions, France does not today
provide communications by in-house lawyers with any particular protection differentiating those communications from those of any
other corporate employee. The decision a few years ago of the European Court of Justice in the
Akzo Nobel case, confirming that an inhouse counsel has no right to professional legal privilege from the perspective of European law, has not served to improve the status of
in-house lawyers.
This protection of in-house lawyers’ communications is the main issue of our day that limits and undermines the ability of in-house
lawyers to serve as truly independent legal advisors. How can the in-house lawyer have a role to play in fostering the corporation’s
conscience (as has been suggested most notably by the former General Counsel of General Electric), when his reflections are treated no

differently than the opinions of any other employee? So long as an in-house lawyer’s views can be used against the company, he will
always be limited in his ability to put his thoughts in writing with frankness and true independence. Legal and ethical issues inevitably
meet in the affairs of any business, and failing to provide the in-house lawyer with the necessary tools and status may foster a vacuum
where a strong presence is most needed.
This is not to say that there are not strong internal lawyers in French corporations today – quite the contrary. I have had the
opportunity to work with brilliant and talented men and woman who serve their companies in that role. But I also remain hopeful that in
the future their role may be further reinforced, permitting them and the companies they serve to shine a little more brightly on the world
stage, while retaining their essentially Gallic character.
Mini-bio
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Why Company Lawyers Are
The Guardians Of Corporate Integrity?
1. Need Of Corporate Governance
2. Role Of Corporate Lawyers
3. Business, Risk And Integrity

Rakesh K. Prusti
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Director of Legal and Corporate Affairs and Company Secretary, Carrefour India
“Integrity without knowledge is useless and knowledge
without integrity is dangerous!”

Introduction
Corporate governance and corporate integrity are subject matters that have attracted enormous attention lately not because they are
the latest mantra or talk of the Corporate Street, but because they are essential to high performance with sustainability for any
organization. It is how an organization imbibes the singular voice of corporate integrity deep into its systems, functions and verticals
irrespective of levels or platform demanding its prevalence across the chain without exception that determines the true measure of its
success on a sustainable basis.

1. NEED OF CORPORATE GOVERNANCE
Some of the biggest ends that have led to the beginning of an era where the need for review of integrity and ethical business conduct
gained extreme importance. Way back in 2002, with the failing of Enron, Worldcom, Arthur Anderson and other prominent corporations,
the need was felt for a legislation which inculcates ethics in a corporation’s business and culture and makes the management
accountable for any ethics/integrity violation. That’s how Sarbanes Oxley Act, 2002 was passed by the US Senate. Sarbanes Oxley Act
requires that CEO and CFO should certify the fairness and accuracy of corporate financial statements (with criminal penalties for
violations and intentional and reckless acts attracting even more severe consequences) and stipulates a code of ethics for the
corporation’s senior financial officers, as well as requiring a great deal of public disclosure.
Taking the leaf out of the same, in India, SEBI made it mandatory for companies listed on stock exchanges to put in place corporate
governance compliance procedures under clause 49 of the listing agreements and imposed Certification requirements. Other regulators
namely, Ministry of Corporate Affairs through the newly notified Companies Act 2013 has taken similar initiatives to implement various
corporate governance measures in the Indian corporate sector.
Besides the corporate sector, the need of integrity was also felt in a manner in which governments and public organizations function
and the way corporate sector influences public decision making. In the last two years, India has witnessed transformational changes in
the minds of people on how to tackle corruption, thereby reinforcing the need for ethics and integrity in corporate and public life. The
people of India, after a long time, made a concerted attempt to end corruption in politics and public administration, protested on the
streets, sat on hunger strikes and insisted on an anti-corruption legislation, christening it as “Lokpal Bill”. This Bill aims to effectively
deter corruption, deal with citizen grievances under a fast track route and protect whistle-blowers, and more importantly, all these
matters are to be administered by a Lokpal who is independent of government machinery. This focused and active campaign was led by
the civil society under the name “India against corruption” (IAC), which was so christened in 2011. Anna Hazare, representative of the
civil society, was the head of the IAC movement. As a result of this movement, in January 2014, the Indian Government adopted the Jan
Lokpal and Lokayutas Act 2013. The Jan Lokpal appointed under this Act shall have sweeping powers as far as dealing with issues of
corruption is concerned and the power of the Jan Lokpal is comparable to constitutional authorities established under the Constitution of
India.

2. ROLE OF CORPORATE LAWYERS
Role of a General Counsel and in house Corporate Lawyer is that of a trusted advisor, business partner and an able leader who
guides on decisions that strike a right balance between risk and return. A General Counsel is someone who is meant to steer away the
organization from potential hazards of integrity landmines.
An ideal proposition would be that while the CEO and the CFO of the organization are busy chasing the top-line, bottom-line, market
competition and vendor management, they give enough freedom to the Corporate Lawyers to express independent, critical and agile legal
opinion, based on objective risk analysis and tailor-made solutions to the Corporation’s business needs.
This puts the onus on the Corporate Lawyers to demonstrate their legal acumen, commercial and business understanding and
besides how friendly he is to latest technologies, local stakeholders’ perceptions and market regulators.
It is imperative that the Corporate Lawyers have an in depth understanding of the business, from basic to the most strategic and
complex, in order to be able to help achieve business goals, while navigating through regulatory compliances, highest ethical standards,
corporate integrity and goodwill that is associated with and expected from the brand. It is a difficult drive with no short-cut, no grey
areas, without any trade-offs, and certainly the most difficult one, with no exceptions.
A creatively challenged Corporate Lawyer would not just compromise the Organizational performance, but it would be a cause of
potential risk capable of damaging the organization rather severely and critically.
The Corporate Lawyer’s role involves not just dealing with past problems, but charting future strategy and course, not just playing
defense, but also offense, not just providing legal advice in isolation, but being the business partner and offering business advise with
sufficient appetite for risk taking without compromising on ethics and integrity. Even more broadly, it involves wise counseling and
leadership role, which stems from practical wisdom and knowledge of history, the prevailing and the ever changing micro and macro
economical environment, and not just bookish legal knowledge.
In an important matter which acted as a whistleblower for honest and ethical Corporate Governance in India was the Satyam
Computer’s case. In January 2009, Ramalingam Raju, the Chief of Satyam Computers confessed that he had cooked the books of Satyam
and that $1 billion claimed cash assets did not exist. As a consequence, the Ministry of Corporate affairs expressed shock, lifted corporate
veil and sacked Satyam Board and Auditors and began efforts to salvage the remains of the Company. At that time, Raju claimed that the
fraud began as an effort to obscure minor losses by the company which grew over the years to such an extent that the gap between real
and actual revenues could no longer be concealed. He denied stealing from the company to benefit himself and his family, and he denied
that any other officials related to Satyam or its clients were involved. Months later, it was discovered that a whistleblower’s internal
disclosures prompted Raju’s confession and not his own conscience. Both CEO and CFO were arrested and charges were framed against
the CEO for criminal conspiracy, criminal breach of trust and cheating.
This clearly indicates that checks and balances and reminders of ethics and integrity have to be demonstrated by all the business
partners and stakeholders, especially Corporate Lawyers being the guardian and custodian of good Corporate Governance. The
Corporate Lawyers play a great role in keeping the organizational sanctity and integrity, while keeping mis-governance at bay.
There is no rationale or need for evidence to prove that a good Corporate Lawyer being a “sensible” business partner would
compromise the organizational ethical values (because of his alignment with the business or functional owners) or on the contrary, a
naysayer Corporate Lawyer necessarily be debarred from the mainstream decision making body for exercising his dissent to business
objective that is infected with serious ethics and integrity issues. It is desirable that the Corporate Lawyer addresses the legal needs first,
while having deepest enthusiasm like a member of any other core functions to serve the need of the end customers and eventually the
business objectives, while ensuring efficient implementation of ethical values and scruples.
There is a broad consensus on the fact that Corporate Lawyers should play a critical gate keeping role in companies. The ‘gate
keeping’ suggests a guardian with independent professional responsibilities, including a responsibility for protecting the Company. The
client of the Corporate Lawyer representing the company is the company itself and not the CEO, or other members of management or the
Company Officer doing the deal on which the lawyer is working. Having said so, what is paramount and should always be remembered
is that a lawyer must not participate in, or assist a client in the commission of a fraud or wrongdoing, which could be a disastrous
situation for any organization.

3. BUSINESS, RISK AND INTEGRITY
How much is too-much? This is a big question that the Corporate Lawyer has to ask himself while assessing any business decision
vis-à-vis its legal, commercial and reputational ramifications. Here lies the difference between the Corporate Lawyer and outside
Counsel. The practicing lawyers while advising do not necessarily take into account the commercial ramifications as their interest and
exposure to the business operations of a Company is generally limited, whereas the Corporate Lawyers serve as a wall between noncompliance and Company’s business interest, playing the role of a guardian of law and preservation of the society. When it comes to the
practicing lawyers, their integrity and conduct is governed by the provisions of respective legislation and rules of professional conduct,
whereas for the Corporate Lawyers, in addition to respective legislation, their integrity emerges from the corporate culture, regulations
and policies, including the code of business conduct and more importantly, their professional conscience. In this context, I feel that while
there are many conscience keepers in the Organization, be it the internal auditors or the risk managers, the role of Corporate Lawyers can
be well differentiated because of the nature of their job, end-to-end responsibilities and most importantly, their accountability.
In this fast changing and dynamic business environment, a Corporate Lawyer has to possess a fierce combination of high degree of
domain knowledge, hands on industry information, credible reputation, independent yet well integrated with the business and highest
level of temperament in order to be able to drive the value culture from the top to the bottom of the organization.
The double jeopardy for a traditional Corporate Lawyer these days is when the Lawyers are to stand the test of the commercial
imperatives, realistic assessment and “bring value addition” to the business, while at the same time keeping focus on the key legal
analysis that is his forte and for which he is actively responsible. Can he push back? Can he request reasonable time for assessing a
complex situation or when he is being asked for advice in the corridor? Can he ask straight question on the trade-offs or the significant
advantages of a business call while weighing on the other side a foreseeable legal or regulatory fallout? It’s rather a difficult situation for
most Corporate Lawyers irrespective of the kind of environment at the top leadership.
Giving benefit of doubt to the Corporate Lawyers, the question may arise as to why only the concept of professional integrity and
independence are important for the Corporate Lawyers, as there are other professionals as well whose role is as important as legal in the
functioning of any Company. The answer is that the Corporate Lawyers are not just in-charge of contract negotiation functions or
litigation they also assume the position of a guide to compliance officers and are advisors of ethics, reputation, public policy, corporate
communications and corporate citizenship.
A test of the independence of Corporate Lawyer may occur during a recession period, when not only the CEO and the CFOs are under
duress to perform and publish some good financial result, but also their executive staff in the CXO cadres sing in chorus with the CEO or
CFO, without paying attention to the potential impact of the actions being considered on the requirements of ethics and integrity. There
have been examples where corporate executives are tempted to cut corners to curtail losses, build books without substance and this has
led to the very collapse of their own companies. In such scenarios, though the Corporate Lawyers refuse to acknowledge the increasing
infringement on their duty of independence, it is universal truth that such examples represent diminishing independence of the corporate
lawyers.
So how much the culture of thought leadership and even the Board matters when we evaluate the independence of the Corporate
Lawyers? Does the reporting structure have any role to play and if so how?
It is very important that the Corporate Lawyers display skills of combination of in depth legal knowledge and practical
understanding deep down the roots of business operations and communicate to the Board or the CEO a reasoned point of view
articulating a ‘yes’ or a ‘no’ decision which shall not be perceived as a confrontational point of view failing which he may prejudice his
entire legal function in the eyes of his own employer as a collective black box. And the worst that may happen is that the internal
organization looks at the Corporate Lawyer’s function as a business killer or creates a perception that the Corporate Lawyers are only
keen on following a process as mandated by the corporate policy, without paying enough attention to business requirements. This is a
disaster in the making for both the legal function and the Company’s long term business goals. It is important for the Corporate Lawyers
to communicate effectively so that the business understands that compliance with ethics and values also makes for good business in the
long run.
However, there are available dream combinations that make the situation easier. For example, an organization that has adopted good
corporate governance practices and ethical values and has integrity running in the heart and blood through the length and breadth of the
Organization performs better, is stable and undertakes sustainable business in the long run.
The Board, the CEO, the executive staff including Corporate Lawyer all put together can deliver high performance results without
compromising corporate integrity and ethics. This could be an exceptional example of elite combination for great governance. But the
moment there is a slight aberration to this theory, the independence of the Corporate Lawyer can become most important issue to be
looked at. In hindsight, this is one of the reasons that lately the big Corporations are also making the Corporate Lawyers independent of
all other functions and making the reporting structure directly aligned to the CEO.
So what happens if the CEO himself is under stress to deliver results and at times, corporate integrity takes the back seat? This is a
tough job in the hands of the Corporate Lawyer. His behavior and response should be without prejudice and must show exceptional
skills and maturity to follow the integrity path without succumbing to the pressure for performance and if need arises, escalate the matter
to the Board for attention and investigation. This is important, irrespective that it may cause damage to the personal growth of the
Corporate Lawyer within the organization, given the head-on rift with the CEO or may even at the cost of promotion or monetary growth
of the Corporate Lawyer. But, the Corporate Lawyer can render justice to the Organizational values, which are not only threatened by
illegal acts, but also by unethical means, and on the personal front, the Corporate Lawyer manages to protects his own interests in terms
of avoiding any dent to his own reputation in the community by not subscribing to something which is unethical and unacceptable.
Drawing a corollary, even if a matter passes the test of legality, it may not be purely ethical and the Corporate Lawyer must stand to the
occasion to differentiate, while explaining to the CEO or the Board as why it shouldn’t go the beyond perimeter of the ethical boundary
set by the Organizational value system.
Does independence play a spoil sport in the path of performance? The answer is negative. If the Corporate Lawyer has positive
attitude, it is heartening to see that, with the historical learning and the potential long-term synergy recognized between great
performance and ethical standards converging to gain sustainability, the new generation Board and CEOs are adapting themselves fast
and changing their views towards the Corporate Legal Department. Personally, I have experienced how and why the guardian of the
legal system, corporate values, ethics and integrity can also wear the hat of a business partner and the results have been encouraging and

pleasing. In my view, independence of the Corporate Lawyer should be seen as a tool of empowerment and thoughtful delegation, the
positive outcome of which can be witnessed in both short and long run and it is not a risk unless bad faith prevails.
The present paper aims at analyzing role of Corporate Lawyers in corporate governance and Integrity in business’s ecosystem. This
has gained a lot of importance and momentum the world over. With the world entering into an era of transparency and becoming more
and more complex day by day, it makes the role of legal function even more challenging and vulnerable. A Corporate Lawyer must know
how to navigate through complexity and learn the art of translating complex situation into a simple one. Whether functionally or
hierarchically, every Corporate Lawyer in a legal function must be given a degree of freedom in delivering his performance and clarity in
the decision making process. The top management in the Company must play a role in fostering the culture of corporate ethics, integrity
and good governance, which would allow the Corporate Lawyer to take an independent view while delivering an outcome that
positively impacts the “value zone” of the Company.
In short, good Corporate Governance is all about promoting corporate fairness, transparency and accountability. While people can
have different opinion, my personal view is that the top down mandate works better in comparison to a ground up approach as far as the
impact of ethics and integrity culture in an organization is concerned.
In a recent conference organized by an Indian Industry body, Dr. S.Y. Quraishi, former Chief Election Commissioner of India, said that
“India is in need of an electoral reform for which a bill is pending in the Parliament of India for long. The funding for the elections
coming for the corporate sector must stop to curb corruption. At the bureaucratic level corruption unfolds after winning the elections
when they begin to practice unfair practices and use dubious way to earn back the amount shelled out by the corporate for the elections”.
He also emphasized that stricter enforcement of laws is a must for good governance and progressive country. Drawing an analogy from
the above, we can say that the major obstacle in the road towards good governance and transparency is integrity breach which acts as a
barrier to sustainable growth and development of an organization and similar to the role of the Judiciary in a Government, the in-house
Legal person plays this vital role of spreading good governance which has a direct impact on the business and long-term visibility of an
organization. To make it more efficient and easy to work, independence must be given to corporate Lawyers to function within the
perimeter of laws and framework of healthy market practices, which will not only bring in good and efficient systems of governance, but
also make them accountable to the Company and the Regulators. Independence in this context should be treated as an efficient delegation
to an expert who not only understand legality but understand the impact and importance of such legality or governance in the course of
the business.
Conclusion
In my view, independence of a Corporate Lawyer should be seen as an opportunity by which he has the freedom to express his views
and methods of execution of suggested solutions in the best interests of Company, provided however that such views stem from strong
judgment of the question from technical perspective, the macro and micro impact, strong engagement with the business partners, the
company’s culture and history and finally based on a clear analysis of potential gain in comparison to perceived risks.
The Corporate Lawyer should be in a position to bring measurable and tangible value on to the table in addition to the routine
compliance solution it provides, which means that the Corporate Lawyer should also possess the skill of a marketer for the business team
such that the CEO and the business team should buy in to his advice.
Therefore, when a Company hires a Corporate Lawyer, they do not just expect him to comply with the laws of land, but also provide
the tailor made, workable and measurable business solutions, which are in the best interests and the policies of the company. Such
position cannot deliver with efficiency and effectiveness without appropriate seniority level within the Organization as the ethics and
governance system to be put in place must penetrate through the minds of the employees senior most to the shop floor through well
organized and repeated trainings and coaching for compliance in letters and spirit rather than just letting such procedural documents to
serve formality without effectiveness. Notwithstanding, the Corporate Lawyer must be able to gain his own acceptance as a “trusted
advisor” even where his answers are negative to certain business decisions with too many grey areas which have relatively high
potential and probability to erode Company’s value and on the contrary, foster business decisions those are value accretive.
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Introduction
A crucial role for the in-house counsel is to have an independent role. Why so? Probably because the world is moving faster and
faster, and a company needs a person and perhaps a function which ensure they navigate in the right direction within the company’s
legal surroundings.
If we step back a bit to take a look over the complexity of all the rules and regulations a company must abide by, it is obvious that
having a complete overview of all relevant law is a daunting task for a person. At the same time, the legal exposure is there for the
company no matter if the legal competence is there for the company or not.
Also regardless of the exposure, a company will need to interact with external sources such as customers they sell to, and their subcontractors and partners performing the obligations they accept with the customers. The “company train” does not stop. At the same
time, an important part of the role of the in-house counsel is to advise and facilitate that the “train” does not derail into a legal swamp for
which there is no escape, or at least, only a costly one.
This is why my CEO often calls me his “gatekeeper”. Below, I will describe some scenarios were this is important and relevant.

1. THE REPORTING
The reporting by the General Counsel (GC) directly to the CEO has never been questioned in our company. Why not? Well first of all,
in Norway, the CEO in a company is exposed with several risks and responsibilities’ in different legislations. New legislation the last 10
years also strengthens the personal responsibility of the CEO.
In addition, the role of being a CEO gives also a significant exposure against the Board of Directors, since the CEO’s position is at all
times pending of him/her having the trust from the Board. That trust contains several elements, but one part is the CEO’s job to keep the
company outside legal problems, whether being corruption, tax issues etc.
He therefore needs swift and effective access to legal competence to avoid being brought into legal difficulties. And that is the major
task for a GC, to provide swift and effective legal advice to his CEO. A vital side of this service is the need for the CEO to trust the advice
he receives since the actions or omissions thereon will likely be as a result of the advice he got in the first place, and the exposure for any
wrong action will be on the CEO.
Therefore, the GC and his team is directly located under the CEO. This ensures there are no other agendas or prioritizes from other
functions of the company (financial/operation etc). Such type of reporting also ensures better access between the CEO and the GC. Such
access and reporting also is also an important element to build trust between them.

2. INDEPENDENCE
An important part of the Gatekeeper function for an in-house counsel, is the need for him to give good, independent and objective
advice. Sounds perhaps obvious, but in reality, this may be difficult in some circumstances. Not all lawyers can withstand the “heat” in a
hectic atmosphere were critical business decisions are taken in a high tempo, and you have conflicting interests from different profession
in the company. The ability to stand up with good, relevant and objective advice, even if the message is not what the rest of the team
wants to hear, is vital.
Lawyers with a bar-exam are by law in Norway obligated to give independent advice and hence, advocacy is a separate regulated
profession with legislation that provides rights and obligations for lawyers. The legislation is given to ensure the quality of legal advice.
It is emphasized in particular that lawyers must act objectively and independently in carrying out assignments. In other words, the core
principle of a lawyer’s job is to promote justice and prevent injustice.
The lawyer is obliged to provide the advice that is considered “right” regardless of whether the client wishes a different result. This
also applies to lawyers in companies where the lawyer cannot be instructed by the employer with regard to the academic performance of
the work. This is a crucial difference between lawyers with and without a bar-exam.
Since independence is essential for objective advice, it is thus essential to have an active awareness of this issue. Since company
lawyers are employed and receiving a salary from the company, the main question is whether this conflicts with requirement for objective
advice. In this respect it would be appropriate to highlight the following aspects;
First of all, company lawyers are subject to Norwegian law and have a strong employment protection. It is obvious that an employer
cannot terminate a company lawyer even if he were to disagree or dislike the professional advice the lawyer provides. On the other hand,
this protection also applies for company solicitors, so the difference is not huge in this area.
However, the legal foundation to withstand instructions on the academic performance of the work is quite different. A key element is
the freedom to give independent academic advice for the company lawyer.
Another thing is that a lawyer will only have their company as a client. Therefore there will be no issues with possible conflicts /
conflicting interests in relation to other clients, which forms a different but better independence as such. As a contrast, a client is
completely free to replace a lawyer in private practice without justification if the client means that he does not receive the advice he
wants. And although a private practitioner as opposed to a company lawyer will obtain their income from several sources, it is a reality
that he will be dependent upon future assignments. Losing a client can be problematic for a lawyer in private practice, especially in the
case where he is receiving substantial fees from one or a few clients.
In my view, these aspects ensure sufficiently independent advice from company lawyers, and also emphasize that independence as
several different distinctions which need to be taken into consideration.
So from this we can learn that independence cannot be defined unambiguously; independence must be discussed in relation to
various specific situations. Whether you are a corporate lawyer or a lawyer in private practice, lawyers’ independence can be affected in
different situations. There is no such thing as the perfect independence. However, through different measures, one can implement
reasonable and effective conditions for the company lawyer to make sure that he is sufficient independent. In other words, having just
one client should not mean that you have lost your independence. On the contrary, it could in several circumstances mean that a
company lawyer has a stronger independence.
One element discussed above is the reporting, or how one organizes the legal group within the company. Another element is the
confidentiality, which as a company lawyer having only one client is relatively easy to handle in respect of that there is no other clients.
In addition, most company lawyers sit in designated areas to ensure confidential talks.

3. RISK ASSESSMENT
Another crucial element of having an independent company lawyer is the close familiarity he/she gets with the company.
Why is this important? Well, an independent lawyer, even if he knows his client, will always be more cautious on the given advice,
taking precautions in order to relive him from any possible responsibility. As such advises from an external counsel will always have
some strings attached, and “non-lawyers” will often perceive the advice as not clear enough. This could also derive from the fact that
external counsels do not have the time or the closeness to the business giving them the possibility to understand the nature of business
and the risks attached.
For a company having internal lawyers, the effect on the risk assessment done by the company with the advice from the company
lawyer is far more precise and effective as they have far better knowledge better insight into the nature of business and the challenges the
company are dealing with both external and internal.
As such a company lawyer will have far better opportunity to act and advice than an external counsel. Especially is this vital in
respect to get the advice in time for the company, since the barriers to contact an internal counsel compared to an external counsel is far
lower. They are readily available to the company on very short notice (knocking on the door…) than external lawyers. For most
companies it is important that there is a low threshold for obtaining advices from the company lawyer’s. This both reduces the risks and
hence is considered important to ensure good profit for the company.
Also, one need to take into consideration those (independent) internal counsels is far less expensive than external ones. If one were to
be consigned to go externally to obtain legal advices that would obviously result in a significant cost increase for the company. In
addition that this will have a negative effect on profitability, it would also mean that fewer people in the company would obtain legal
advice from external counsels and thereby the legal risks will rise.
An additional element concerning risk assessment is the growing requirement for compliance regimes for companies. In many
companies, this function is filled by the General Counsel. The rationale is that such function needs to be filled by a senior management
person which at the same time is independent and with the necessary reporting lines to top management. Being a lawyer, and not
solicitor, gives that legal foundation and tool for the General Counsel to act objective and transparent for his CEO in order to give the best
possible advice.
Further, company lawyers are also crucial for the implementation of and compliance with internal procedures and programs for
compliance regulations relating to, among other things competition law and anti-corruption / ethics. This requires good overview and a
deep and ongoing contact to the business that cannot be addressed satisfactorily without internal lawyers. At the same time, their
independence needs to be secured in order to facilitate proper and good advice to the management.

4. THE GATEKEEPER
The clear prerequisite for the Gatekeeper role is independence. He needs to be able to withstand criticism of giving unpopular advices.
And we have to admit, an internal gatekeeper is more effective than an external one. Taking away the ability to have a legal foundation to
secure the independence for a Gatekeeper would be a step back.
Currently there is a commission in Norway that now is evaluating all legislation concerning the practice of lawyers. A key element is
whether the ability for companies to hire lawyers with bar license, is continued in the new legislation. So far, there are no indications that
this possibility will be taken away.
In my view, it is a legitimate reason for a company to hire lawyers in order for them to give security for the company by having a
position as a gatekeeper. The legislation secures the independence and I cannot see a valid reason for why a company should not have
this opportunity to decide whether or not they would like to hire a person with the legal skills and possibility to act independently within
the company. Why should the independence be handled by external counsels only?
Of course, one issue which falls outside the scope of this article is the exemption from seizure granted to lawyers. Without going into
details on this issue alone, one have to remember that there are so much more daily and practical needs related to a company lawyers
tasks and where the independence and reliability of getting good independent advice is the critical issue, not of a possible seizure or not
is to be performed towards the company.
One experience is that if a raid is performed by the authorities, the reality is that the top management in any case gives the raiding
authorities access to the legal functions files in order to cooperate and mitigate any possible suspicions. But should that one “give away”
by top management, be the sole reason to take away the whole right for a company to hire a lawyer with a bar exam, when the real need is
not putting away files in case of seizures, but having a person to give sound, independent and real advices related to the business needs?
Conclusion
The legal complexity for a company is increasing every year. At the same time, the expectations from stakeholders, whether they are
internal or external, it is increasing expectations that the companies abide and follow up the applicable rules and regulations. The need
for internal legal advises is therefore also increasing, and the trend in Norway is positive in respect of hiring of more lawyers in
companies.
At the same time, it should be the prerogative of a company whether they would hire a lawyer or a solicitor, pending upon their actual
needs. And as described above, having an in-house counsel with a bar-exam is often both helpful and valuable. Having companies
which treasures the gatekeeper function, should be applauded. Taking away a cornerstone of the Gatekeeper function, the legal
independence, will also mean that society takes away an important tool for the company in order to satisfy the requirements of the
society, – compliance with internal and external legal requirements.
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We have been asked to comment on the question of independence of company lawyers for the purpose of constituting a background
document for the European Company Lawyers Association (ECLA) White Paper “Company Lawyers: Independent by Design”.

THE LEGAL ENVIRONMENT IN FINLAND
Finnish law does not expressly regulate the position of in-house company lawyers nor provide any guidance on the question of their
independence.
The position of company lawyers is primarily regulated by labour law, in addition to which there are no explicit provisions of Finnish
law relating e.g. to company lawyers’ liability or confidentiality obligations. Company lawyers are therefore regulated by the same
provisions pertaining to employees with comparable positions within the company.
Neither are company lawyers in Finland under a professional supervision comparable to that of attorneys as the Finnish Bar
Association does not supervise company lawyers. Company lawyers are not members of the Finnish Bar Association or to any other
similar professional associations with disciplinary or regulative authorities.

COMPANY LAWYERS AS GUARDIANS
OF CORPORATE INTEGRITY
Company lawyers play an important role in guarding ethics and integrity in companies, and are often responsible for or participating
in the monitoring of corporate compliance within companies. Company lawyers in practice act as counsels within the company with the
aim of ensuring legal compliance and in most cases also compliance beyond that of legal requirements (best practices, governance and
reporting expectations etc.).
Company lawyers are thereby in many cases the guardians within the company as to what is the best for the company and its
shareholders due to their independent position as a sounding board for the management in its making of business decisions. Company
lawyers ought to have a position to be able to question decision from a legal and compliance point of view – as stated earlier, also with
the aim of exceeding legal requirements if in the best interest of the company and in order to be able to support management in such
decision-making.
Independence can be discussed both as regards independence within the lawyer’s own organisation and the company, as well as
externally towards authorities or other actors.
Independence within the organisation to a large extent concerns compliance related advice, in addition to which a large number of
situations may occur where ad hoc advice is needed and where the company lawyer will need to assume an independent role.
As regards independence towards authorities, the separation of legal privilege depending on whether an advice has been given by an
in-house counsel or an external counsel / law firm seems to a large extent artificial. For example, there would seem to be no reason not to
extend legal privilege to advice of in-house counsels (e.g. in connection with competition law or similar inspections).
Also various situations may arise where company lawyers are in a position where they are expected to act primarily in the best
interest of the company and its shareholders also, and in most cases, independent from the management. Legal issues and in-house (and
external) counsels play a key role in many strategic turns of a corporation. The duty of the in-house counsel is to be the guardian that
proper measures will be taken to ensure full compliance of often relative rules (such as equal treatment of all shareholders, due care and
conflicts of interests).
Such situations may arise e.g. when in-house counsels are consulted by the Board of Directors (or Chairman) of the company on
matters such as the dismissal of the CEO or other management or regarding restructurings of the company, which may affect the
company’s management or personnel in a radical manner. It is also possible that company lawyers need to react on governance related
proposals or in order to enhance the implementation of good governance and thereto related procedures in the company, e.g. in
connection with the routines for board work or the decision-making procedure. Company lawyers are in such situations obliged to
maintain an independent position and be in a position to act in the company’s best interest.
In-house counsels often function as a sounding board as to how to operate and conduct business in compliance with relevant
regulations and with a due care in accordance with the requirements set by the market practice and the investors. The
de facto liability
attached to such advice would merit to be better regulated. Independence would assume there to be a requirement of due care and
perhaps adherence to a regulative authority, also as a point of reference when taking actions and decisions within the company.
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Introduction
Globalization, digital technology and multi-disciplinary professional knowledge: these pervasive forces are presenting a combination
of opportunity and challenge for all lawyers. Two leading agents of change are transforming legal practice. The first is the general
counsel, the chief legal officer, who is transforming the in-house legal function in corporations and financial institutions in part by
exerting ever greater power in relation to the external lawyer. The second has emerged in the form of new entrants into the global legal
services market. These non-traditional suppliers, including so-called legal process outsourcing (LPO) providers, deliver legal support
services from low cost locations, onshore and offshore.
The question of independence of company lawyers must be examined in the context of this big picture, in which both companies and
legal services market are becoming more international over time. As I argue below, company lawyers can be a key agent of change in
transforming legal practice if they respond proactively to the global wind of creative destruction. This paper first presents key findings
from a study I conducted of general counsel and their in-house legal departments of major corporations and financial institutions in
Britain and the United States. It then draws implications for the possible role that company lawyers might play in the future.

1. INTERNALISERS VS EXTERNALISERS
In-house lawyers in major businesses are demanding increasing cost effectiveness in the delivery of legal services, demands
accelerated by the 2008 financial crisis. How are in-house lawyers reacting to these pressures to do ‘more for less’?
Overall, the majority of organizations have increased the number of in-house company lawyers, reflecting business growth generally.
In financial services in particular, corporate legal departments grew enormously, reaching a peak in 2007 before the financial crisis led to
a contraction in lawyer headcount. Despite finding a common aim to cut costs, my study revealed enormous variation in how corporate
legal departments attempt to do this.
The existing variation is captured by classifying general counsel into three types.
‘Internalizers’ have brought more legal work in-house, with 20% or less reliance on external legal resources: Internalizers have taken seriously
the following dictum by the management guru Peter Drucker:‘ there is nothing more wasteful than doing more efficiently that which need not be
done’ and have developed a strong in-house legal function that conducts most of the legal work for the corporation.
Mid-Rangers, which typically include investment banks and commercial banks – the biggest spenders on big law firms in absolute
terms – are more even-handed in their reliance on internal and external lawyers.
‘Externalizers’ depend on external lawyers for 90% or more of their legal resource needs. These externalizers fall into two types, whose logic
is somewhat different. Type 1 externalizers do not have an active legal department of their own and use external lawyers in place of inhouse general counsel. Type 2 externalizers rely heavily on external legal resources but take a proactive stance with respect to managing
them.
Why are company lawyers reacting so differently to the same pressure to do ‘more for less’? The study identified two simple
explanations. First, internalizers work for companies that have intangible assets to defend, typically in the form of intellectual property
and brands. Amongst the Fortune 500 companies, those with high R&D intensity, patent intensity, and advertising intensity were found
to employ more in-house company lawyers, controlling for size. This makes intuitive sense: in-house lawyers have better knowledge of
the business of the company they work for, enabling them to use their legal knowledge to advise on what to patent and how to defend
patents and brands. Second, externalizers are adept at developing trusted adviser relations with a small number of law firms. These
chosen law firms also provide legal advice across a broader range of practice areas. By contrast, internalizers tend to retain a panel
consisting of a larger number of law firms, each providing a narrower range of legal advice.

2. WHO DRIVES POWER IN GLOBAL VALUE CHAINS?
The degree to which company lawyers strike a balance between relying on in-house and out-of-house legal resources should be
placed in a global picture, particularly for those who work for global corporations. This balance is subject to what the economist Joseph
Schumpeter called the ‘wind of creative destruction’ a century ago: discontinuous change happens as a result of five things: the
introduction of a new product or process, the opening of a new market or source of supply of intermediate goods, or a new organization
design. In legal services, discontinuous change is happening as a result of his last two factors – new sources of supply from low-cost
locations, and new organizational design in the form of outsourcing and offshoring.
The value chain for law firms is disintegrating. This possibility had existed for some time, with digital technology. Much of legal
knowledge can be standardized, systematized, and packaged for delivery using self-service and smart systems. Moreover, the billable
hour, which developed as a common way of charging clients, has come under severe attack, as the notion of professional autonomy and
self-regulation came into conflict with the notion of business efficiency and consumer interest. Combined with the availability of new
locations as sources of supply of talent, digital technology has pushed global corporations in the direction of offshoring.
Global corporations have a choice of four possible offshoring strategies. A company can set up a captive offshore operation, as GE
Plastics has done in India. It can engage a law firm, which in turn sets up a captive offshore operation, as Clifford Chance has done in
India. Or it can use a law firm that sources from an independent offshore legal process outsourcing (LPO) provider. Finally, a corporate
client can bypass a law firm altogether, and outsource and offshore using a legal services firm, as Rio Tinto has done with CPA Global.
Some company lawyers have been cognizant of the strategies of these new entrants. Some LPO providers compete on scale and
process efficiency, focusing on routine tasks in contract review and document discovery. Others complete on climbing up the value chain,
undertaking higher-end work such as drawing up deposition summaries. Yet others are attempting to bundle services beyond legal
support work, pulling together legal, financial, and business research under one roof. These three ‘pure’ strategies of legal service
suppliers open up new opportunities for company lawyers to source their legal work in different ways. Either, general counsel can rely
solely on existing law firms that may in turn source from these alternative suppliers; or, they might bypass – dis-intermediate –
traditional law firms, and source legal services more efficiently and effectively, directly from these alternative suppliers.

3. INDEPENDENCE OF COMPANY LAWYERS
Company lawyers tread a fine line between being lawyers and business executives. Over time, the corporate power base of in-house
lawyers has expanded, not only because of the short-term impact of the financial crisis but also longer-term organizational trends. The
most significant of these is the increasing importance placed by senior corporate executives on the general counsel’s role as a joint risk
manager. The general counsel’s intimate knowledge of the business is therefore seen as indispensable. Significantly, many Chief Legal
Officers regularly rub shoulders with the CEO by dint of having a seat on the corporate executive committee.
In this context, the question of independence of company lawyers is a long-standing issue. Should company lawyers be lawyers first
and foremost, who happen to have a single corporate client to advise? Or, should they be business executives who happen to also have
legal knowledge that they can apply to participate in good business decisions? Company lawyers’ independence will continue to be
essential in so far as they act as guardians of business ethics. But just as law schools attempt to educate lawyers to be ethical and be
guardians of corporate integrity, other professional schools have attempted to educate professionals – accountants, financial analysts,
and business executives at large – to be ethical and be guardians of corporate integrity.
So, what makes lawyers a special category of professionals whose independence matter for guarding corporate integrity? I resort to
this answer: unless company lawyers are in a position of power to influence the CEO, and to drive change, lawyer independence itself
may not have much impact on corporate integrity. General counsel’s ability to influence depends on the source and nature of their power.
The most transient aspect of that power derives from the buyer’s market during the post-financial crisis recession, much of which is likely
to evaporate as the economy picks up. By contrast, if general counsel pursue a role of proactively investing in new capabilities in risk
management, project management and compliance, as internalizer general counsel are doing, they will become a powerful and
sustainable force for change. In short, amongst the types of company lawyers, internalizers are most vulnerable to being compromised on
their independence on the one hand. But they are also the more likely to in a position of power to influence corporate decision-making on
the other hand.
Remember the old adage: ‘Run with the gazelles but eat with the lions’. Like Gazelles that want to avoid being eaten, and Lions that
want to avoid starving, lawyers may need to run fast, and faster than others. But how they run, and what they run for, will turn out to be
significant. The combination of the abilities to move fast and at the same time to identify what activities are protein-rich and add value to
the company will be key.
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Introduction
Companies carry their own values both inside and outside the company, and these values are often promoted by CSR.
On one hand, they have to create value for economic and financial issues and establish sustainable performance, but they also have a
commitment to the extra-financial area as this plays a vital role in the performance of the company. Outside the company, creating
confidence thanks to that commitment, also taking into account the question of globalization and the necessity to be aware of social
responsibility. It is the reason, among others, for the development of CSR.
On the other hand, company lawyers, at the same time, are directly involved in CSR not only because it could be a part of their
activity, but also because the mission of a lawyer in itself concerns the protection of his company as well as being directly concerned by
lawyers’ responsibility in society as a whole. We live abiding by the law and the rules of law in which lawyers play a crucial role.
To understand the importance of the independence of a company lawyer, we have to mention what a CSR commitment is for a
company and why a company lawyer needs to be independent with regard to his mission.

1. THE IMPORTANCE OF A CSR COMMITMENT
CSR has direct connections with society and the role of the company as an actor. It is difficult to have a sole definition for CSR as
many approaches are possible. In all cases, it concerns the commitment of a company in the extra-financial area, different from financial
results so it is obviously not the same from one company to another. But every time it is an insurance for the shareholders and the
stakeholders that the company has a commitment to complete responsibility and is aware that its economic action has consequences on
social areas and on society too.
In fact, it is “tone at the top” with an echo bottom-up. The top management gives a sign of its commitment, choosing such actions
developed in the company or out of the company in foreign countries. Those actions give a guarantee of the role of the company in
different directions, for example, inside the company there could be the question of diversity or promotion of women, outside of the
company, in foreign countries, training and schooling for children or initiatives for health could be important issues.
CSR could be and should be an investment in fundamental rights, human capital, extra- financial areas and also environmental
areas, social areas and society issues. On these last three points it is interesting to note that in France, an annual reporting following a
specific process has to be given to the general assembly.
Listed companies now publish important reports on CSR and their commitments to it. It is not only for the image of a company (a lot
of people still think it is the only reason for an announcement of CSR), but it is good for its reputation, for its workers’ motivation, for its
goal and mission and, in the end, for company performance. It is more and more well appreciated by shareholders and stakeholders, and
we can no longer ignore the growing importance of SRI (Social Responsibility Investment).
With that goal, the company has to think of the guarantee it can give to the market of a healthy company which truly carries out what
it has been decided.
Logically then, the Company lawyer is certainly in the best position to give this guarantee and can do it only if he is totally
independent.
But it is not the only reason. Certainly, the core of this question is the notion of independence. However, we should first define what a
company lawyer is and to consider his true role, before presenting the value of independence with regard to CSR.

2. COMPANY LAWYER INDEPENDENCE: A KEY-ISSUE FOR
CSR
Firstly, a company lawyer (in-house lawyer) is an employee of the company who advises and participates in defining company
strategy. In France, the concept of “lawyer” can have other sense. A lawyer (avocat) is a member of a regulated profession and a company
lawyer is called “in-house lawyer”. The “in-house lawyer” is an employee of a company. Even if a “lawyer” could be allowed to give full
time counsel to a company, he never can be an “employee” as he must have his own law office, his own practice. This is an obligation. By
law, according to the regulation, a “lawyer” is independent and must respect secrecy and avoid any conflict of interest (in France, only
lawyers are allowed to plead before Civil and Criminal Courts).
Until 1991 lawyers could not be employees as they were considered to lose their independence if they were.
As an exception in 1991, a law was passed stating that lawyers are allowed to work for another lawyer as an employee. According to
the rules of French regulated profession that they cannot have any of their own clients in the firm because they are employees, it is the
only exception of the lawyer’s status.
Most European countries make no difference between company lawyers (in-house lawyers) and lawyers. All are colleagues; they
follow the same studies to be lawyers and respect the same ethical rules. It is not a coincidence; it is linked to the material they are
working with, their goal and their role.
This “raw material” is the law and rules of law, jurisprudence as well as many international, European and national rules, and
finally “hard” and “soft” law. But the roots of this web of rules have to be found in the necessary organization of society with its
fundamental rights and especially human rights and these roots have to be balanced between economic and social areas. All the rules
adopted by developed countries are founded on these roots and they all share similar values.
No doubt that lawyers have the duty to know the law and also to understand the real meaning of very technical rules to make the
connection between many different rules but they always need a compass giving the direction in respect of the roots and ethics.
Within the company, after having checked compliance and after a technical treatment of questions, a lawyer gives answers, proposes
a solution and this legal solution has to present a minimum of judicial risks with a very precise appreciation of acceptable risks; as we
know, there is never “ zero risk”.
The Law is “ flexible” as stated by a very famous French professor of civil law Jean Carbonnier in a very important book from the mid
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20 th, and still very relevant, titled “ Flexible Droit” (Flexible Law) . The law can change often by social pressure and it is interesting to
observe how rules of law can echo within the evolution of the society or vice versa.
The Lawyer is an actor, he has a role to play within the company and also in society. That is why lawyers have a huge responsibility
with regard to the organization of the company and also society. They have a general mission as guardians of the security of company
and society by respect of law and social peace. They respect fundamental rights and are thus the “watchmen” for freedom. In fact, the
responsibility of a company lawyer is larger than his function in the company. He becomes a guarantee of the evolution of the company
and the society and of a connection with the company attitudes linked to economic issues but also in connection with the society’s
organization and equilibrium.
And that is why no jurist can do his job without independence: it is true for lawyers as well as for judges and also company lawyers,
even if this independence does not concern the same types of relationship: judges have to be independent towards the executive power,
litigants and also the public opinion; company lawyers have to be independent towards their colleagues, stakeholders, shareholders and
even their “boss”. It is first of all independence of mind.
Certainly, company lawyers adapt their answers to a legal framework and the question of independence is a condition and a
guarantee of this approach. The balance between the different interests in a company can be concealed by a legal answer. Company
lawyers must be neutral and give an answer which could be strategic, founded on legal analysis both inside the company and outside
the company. But the compass for company lawyers is always in the interest of the company while always applying rules of law.
Some sceptical people, far from the reality of a company, might think that everybody in a company has to do what the “boss”
expresses, even if it is a personal will or a wish, except for individuals capable of saying “no” who will no doubt not stay very long in the
company! And of course, it must necessarily be the same for lawyers.
But this truly is a wrong appreciation of the real organization of a company and the role of company lawyers. A lawyer is paid to
explain if something is possible or not, while applying the rules of law. He himself has been trained with ethical rules and he has to be
independent to apply these rules. The function of a company lawyer is to give the right explanation and say why he refuses such or such
solution and why there is a risk which cannot be accepted by the company.
The company lawyer is a guarantee, even a symbol of the Chairman’s or Chairwomen’s commitment not only in a legal context, but in
being prudent with regard to risks. It is also an important message for the shareholders and stakeholders. Certainly for the company this
is value which is added to the core values the company adopts and wants to promote.
Clearly, to do this, the company lawyer must be independent. This independence does not mean there are no discussions inside the
company. The management can request something which it is not necessarily strictly in line with what the company lawyer could
recommend. The question is to be sure that the recommendation takes into account the law, rules of law, the risks and the interests of the
company with total and real independence.
The goal of everyone in the company is certainly the interest of the company. That is why it is vital that company lawyers’
recommendations to be respected and it is very important everybody knows that no one can influence nor put pressure on a company
lawyer.
Conclusion
The interest of the company should also be in line with the role of the company with regards the interests of society as a whole.
Therefore, company lawyers are considered as guardians of rules of law, hard and soft law, and their independence is a mark of a
commitment and a good and complete understanding of Corporate Social Responsibility by the company. The respect of the company
lawyers’ recommendations and counsel given both in a total independence of mind and analysis gives confidence to shareholders,
stakeholders (from employees to supply chain, consumers, etc.) and the market.

The role of a company is to take part in social and economic development and that is necessarily with respect of the law. The
company lawyers must have the same goal. The fundamental mission of the company and company lawyers concerns the same priority;
the interest of the company. That is why a company lawyer plays this role only if he is independent and his independence is
consubstantial to his function. If it were not, it could be dangerous for the company.
The respect of this independence of company lawyers, as well as that of ethical director, is certainly an added value for Corporate
Social Responsibility. It is a strong sign of the good health of the company. Any doubt concerning this independence can ruin the
company’s reputation and the confidence of shareholders and stakeholders. That is also in the interest of the company and really a
priority for large companies which have a real commitment to CSR, to promote the independence of employees with a specific
responsibility justifying their independence as they are lawyers. It is truly a part of a value system.
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Introduction
359
Company lawyers, and General Counsel
in particular, are playing a major and growing role in corporate governance, at a time
when legal risks have become of paramount importance to Boards of Directors and shareholders.
What corporate governance role company lawyers actually play is defined by a number of situation-specific factors, e.g. whether the
company is listed or operates in a regulated sector, the definition of the role of the legal department and the way it is organized, whether
the General Counsel also acts as Company Secretary, whether the compliance function is part of the legal department or a separate unit,
the internal reporting lines, the personality and credibility of the General Counsel, the attention the Board of Directors pays to governance
issues, the ownership structure of the company.
General Counsel typically have multiple responsibilities, all of which play a role in corporate governance. General Counsel directly
provide legal advice to the Board of Directors and senior management, and indirectly (through the legal department) advise senior and
mid-level management; administer the legal department; procure and manage outside legal services; participate in the senior executive
team. These roles intersect and are beneficial to the company, and more generally, to society, by helping to steer the policies of the
corporation and its reactions in socially desirable directions; that is in directions that maximize the chances of success of the business,
protect the company’s assets, diminish the opportunities for wrongdoing and generally make the corporation act as a “good citizen”.

1. RECENT TRENDS
The growing role of company lawyers in corporate governance is the direct consequence of various trends, mostly occurring over the
last decade:
greater regulation, including rules attributing specific r04oles to lawyers in the prevention of wrongdoing ( e.g. Section 307 of the
US Sarbanes-Oxley Act);
domestic legislation (e.g. the Bribery Act in the UK, Law 231 in Italy on the criminal liability of corporations ) and international
treaties (e.g. the 1997 OECD Convention on Combating Bribery of Foreign Officials) de-facto mandating companies to introduce
internal controls to prevent wrongdoing;
increasing obligations on Boards of Directors to identify, control and manage risks, with an emphasis on legal risk, often
enshrined in codes of corporate governance;
globalization, which has multiplied the number and complexity of applicable legal standards and the risk of multijurisdictional
enforcement actions;
more assertive regulatory and enforcement agencies;
heightened media and public attention to the behavior of corporations.
These trends have in turn produced an environment in which legal risk has arguably become the most important short-term risk for
any corporation. It is often the only risk that can transform overnight the outlook of any company, and occasionally bring it to dissolution
(e.g. Arthur Andersen) and cause fundamental developments such as changes in ownership (
e.g. Citi, Parmalat, AIG, Royal Bank of
Scotland) and/or senior management ( e.g. at Barclays, Marsh MacLennan, Siemens, Bank of America/Merrill Lynch, UBS, HP, Saipem).
Often legal risks connect with (and can become the most important element of) other kinds of risks, including environmental (BP/Deep
Horizon), financial accounting (Shell, Parmalat, Enron, MPS), product liability (Ford/Firestone, Research in Motion), protection of
customers’ or employees’ personal data (Google, Sony/Playstation, Telecom Italia, EdF).
The importance of legal issues has simultaneously enhanced the role of the legal function and created greater risks for company
lawyers, occasionally taking the form of criminal or other enforcement action. A phenomenon traditionally associated with the United
States (e.g. the enforcement actions against the former General Counsel of Rite Aid or Tyco), it has spread to Europe ( e.g. the investigation
involving the former General Counsel of News International). In Italy, where enforcement actions against company lawyers were
unheard-of in the past, at least nine company lawyers have been subject to criminal and/or regulatory investigations recently.
Since the emergence of the financial crisis in 2007, the growing demands on legal departments have coincided with an overall
reduction of the resources made available to them, often resulting in increased exposure to those legal risks which cannot be adequately
managed.

2. THE ROLES PLAYED IN CORPORATE GOVERNANCE
My view of the role of General Counsel and legal departments in corporate governance is colored by three perspectives. First, as a
former senior company lawyer (General Counsel of the Exploration & Production Division of Eni, Chief Compliance Officer at the
European Bank for Reconstruction and Development, Group General Counsel at Fiat). Second, as a private legal practitioner who
regularly advises Boards of Directors, General Counsel and Chief Compliance Officers on corporate governance issues, particularly in
connection with major legal risks (starting with Parmalat, Europe’s largest financial fraud at ĸ14.3 billion). The third perspective is as
one of three specialists (the others are Professor Pier Gaetano Marchetti and Professor Angelo Provasoli) appointed by the Corporate
Governance Committee of Borsa Italiana to advise on reforms of Italy’s code of corporate governance for listed companies.
These experiences have led me to believe that while all General Counsel and legal functions play a key role in corporate governance,
that role necessarily changes from one organization to another, and from time to time. There is no one recipe that works for all companies,
or for the same company at all times. The reason is obvious: companies are different, and change over time. For instance, the corporate
governance role of the legal department in a listed and/or regulated company will be different from that in a portfolio company of a
private equity fund, and its involvement in corporate governance issues will change considerably whether the situation is a proxy fight
or a takeover battle, or a regulatory investigation.
I am also of the view – which may not be popular with some company lawyers – that the responsibility for defining the role of the
legal function is not for the General Counsel but for the CEO and the Board of Directors, who do so in the context of their overall
responsibility to provide the company with an effective management and internal control system.
The actual responsibilities of a legal department in the context of a company’s corporate governance therefore vary considerably.
Typical areas of responsibilities include:
1. Assisting senior management and the Board of Directors in the design and adoption of the internal control and risk management
system of the corporation. Directors have an obligation (usually directly or indirectly enshrined in the law and/or mandated by
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applicable codes of corporate governance ) to act in an informed manner and protect the assets of the company. The internal control and
risk management system is the organizational tool normally adopted to achieve the desired result. Legal departments have a key role in
supporting senior management in designing such a system, usually taking primary responsibility for the development and
implementation of policies to ensure compliance with the law,
e.g. in the areas of antitrust, bribery, transactions with related parties,
insider trading, whistleblowers. Moreover, legal departments often support other corporate functions in the development and
implementation of additional relevant policies, e.g. on disclosure or financial reporting;
2. Assisting senior management and the Board of Directors in their assessment of legal risks. The focus on risks has become an
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integral part of many corporate governance systems
and – as raised above – legal risks are among the main risks faced by
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corporations . A legal department will typically be involved in the mapping and measurement of legal risks, whether as part of a
periodic risk assessment or in the context of specific transactions or developments in the company’s strategy ( e.g. entry in new markets);
3. Advising senior management and the Board of Directors on specific corporate governance issues, ranging from normal occurrences
(e.g. the evaluation of the independence of directors, or related party transactions) to major crises (
e.g. criminal or regulatory
investigations). This is an area where the legal function is often put to a test, as we will see later;
4. When the General Counsel is also the Company Secretary, she will have responsibility for minutes of Board of Directors’ meetings
and will generally assist the company’s Chairman in managing his responsibilities, such as convening Board meetings, or providing
timely information to the directors. In connection with these duties, the General Counsel/Company Secretary can play a very useful role
in ensuring the effective functioning of the Board of Directors and resolving the occasional conflict that may arise;
5. In listed companies, the General Counsel is also often the primary liaison between the company and its stock exchange regulators.
The involvement of the legal department in corporate governance can have a great impact on how company lawyers’ performance is
viewed by the company. For instance, they can demonstrate their ability to factor legal risk into the enterprise strategy, and they can raise
senior management’s awareness of the many ways that the legal function contributes value to the company. At the same time,
involvement of legal function in governance helps the company ensure that it has effective internal controls, a correct assessment of legal
risks, and that its Board of Directors functions well.

3. THE INDEPENDENCE OF COMPANY LAWYERS

In the context of corporate governance, the challenges faced by a legal department have often to do with independence, real or
perceived.
Having spent half of my career as an in-house counsel, and half as a private practitioner, I believe that company lawyers are not per se
less independent than outside counsel, and independence should be tested in relation to a particular set of circumstances. In my opinion
there are plenty (actually a majority) of situations where a member of a legal department will be more independent than a private
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practitioner, and others where only the latter will be the sufficiently independent resource available to the company .
The factors often cited as compromising the independence of a company lawyer are:
(i) the employment relationship with a single client, which calls into question the feasibility of withdrawing from representation if
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professional rules so require ;
(ii) the fact that corporate counsel are members of the senior management team, which creates bonds of personal loyalty;
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(iii) the inherent conflict that a company lawy may face when called to question matters on which she has advised .
These factors are not strangers to private practitioners. They may be fearful to lose an important client, they have long-term
relationships with and may be loyal to certain members of the company’s management team, and they may be reluctant to revisit
positions on which they have advised. The same factors considered to raise questions about a company lawyer’s independence may also
in fact constitute an advantage. We can argue that a company lawyer’s knowledge of the company, its management and the situation at
hand, as well as her commitment to the company, can make the company lawyer the best resource to independently assess the relevant
corporate governance issue.
In my view, the concept of independence varies, usually depending on facts related to the specific issue to be addressed. Sometimes
the company lawyer’s independence must be evaluated in relation to a shareholder or group of shareholders ( e.g. in the context of related
party transactions, or proxy fights), in others in relation to the CEO or other senior managers (
e.g. if wrongdoing is alleged against the
CEO or a senior manager), in others in relation to the lawyer herself ( e.g. a matter in which the lawyer’s advice is questioned).
In my career I have seen both situations: when company lawyers have shown superb independence and impeccably served their
corporation, and when their lack of independence has severely damaged their company.

4. CHALLENGES
The corporate governance responsibilities of a legal department are discharged as routine matters that normally do not pose
particular challenges to a well-qualified and well-led group of company lawyers. The trends raised earlier mean that unfortunately a
normal state of affairs is a temporary condition for most corporations. With ever increasing frequency, unexpected events put in question
a company’s corporate governance. These events can range from a dispute between shareholders or at Board level, change of control, a
major transaction, or a criminal or regulatory investigation.
In these situations the career of the General Counsel is made or destroyed, and the legal department is put to a major test, sometimes
resulting in the re-shaping of its role.
There are plenty of excellent articles describing the skills a company lawyer should have to handle these situations, and providing
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advice to General Counsel . These articles are usually written by, or based on stories of, General Counsel who got it right, and do
provide very useful suggestions. Other enlightening articles could be written by those General Counsel who got it wrong. Not
surprisingly, failure is not advertised by its protagonists, and the “literature” of blunders is often written in the form of criminal
indictments or enforcement actions.
Given the importance of a General Counsel’s contribution to corporate governance in particularly demanding situations, I will turn to
certain specific challenges the company lawyer may face.
Conflicts on the Board
General Counsel and Company Secretaries can play a very useful role in the resolution of conflicts arising on the Board. They ensure
that the law and the company’s code of conduct and governance rules are observed, that the company publicly reports what must be
reported, and they provide advice on how to resolve the dispute.
When the conflict arises between the CEO (the General Counsel’s boss) and the Board the situation is particularly complex. Some of
these conflicts may occur because of lack of trust or communication, or because the Board is unsatisfied with the work of the CEO. Others
may occur because of possible violations of the CEO’s duties ( e.g. wrongdoing, breaches of the company’s policies, the CEO’s failure to
report to the Board, or his disregard for the Board’s instructions).
These situations test a General Counsel’s ability to be an effective custodian of the legality of the company’s actions, and an agent on
whom the Board can rely to ensure effective corporate governance. A General Counsel’s ability to effectively deal with these situations
will depend on a combination of professional skills and courage, and the mechanics of the company’s governance. It is in fact up to the
Board to ensure that the General Counsel is put in the position to effectively stand-up to the CEO and other senior managers, and adopt
the necessary measures. These measures typically include the Board of Directors having a say in the selection and removal of the General
Counsel and in determining her compensation, having her attending Board and the relevant Committees’ meetings, having her reporting
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“solid line” to the CEO and “dotted line” to the Board, ensuring that the General Counsel has the right professional profile and is given
368
adequate resources .
Internal investigations
The biggest test of a General Counsel’s independence (and a common graveyard of legal and managerial careers) are often internal
investigations, particularly when the investigation deals with alleged wrongdoing of the CEO in the context of criminal or regulatory
investigations.
These situations demonstrate the friction between being a member of the senior managerial team and a loyal professional friend of the
CEO, and the duties of the General Counsel to her corporation. Mistakes are easily made and can have dire consequences for the
company and the General Counsel’s own credibility. The most common mistake is that of confusing one’s duty to the corporation with
one’s loyalty to the CEO.
In these circumstances the Board and the General Counsel should each take steps to ensure the independence of the investigation.
The General Counsel should carefully reflect on her responsibilities to the company, and define an action plan that satisfies the
independence requirements of effective corporate governance. This can involve painful choices, such as delegating the investigation work
to an independent outside counsel, having the Board of Directors appointing an independent legal advisor, or “shutting out” the CEO
from the information on the investigation.
The Board should carefully scrutinize the way the investigation is conducted, and take the appropriate corporate governance
measures to ensure that it receives an unadultered flow of information, the investigation and the defense of the company are not
conducted in a manner that is inappropriately influenced by the CEO, and the disclosure of the company is coherent with the facts. In
many cases this can entail that the Board itself, or a Committee of the Board, take direct responsibility for the investigation, often hiring an
independent outside counsel.
Failure to properly govern the investigation, or allowing the CEO to influence the investigation, the company’s defense strategy and
disclosure, can have very unpleasant consequences for the company. The Board and the General Counsel can be accused of allowing or
enabling tampering with the evidence, obstruct the course of justice, or providing misleading disclosure to the markets or the regulators.
Conflicts of interest
Whether in the context of regulatory investigations or otherwise, the legal department may be asked to review transactions they
advised on. The legal department’s independence may be viewed as compromised when reviewing their own work.
Also in this case, the relevant member of the legal department should take all the appropriate measures to ensure that the review can
be conducted without being improperly influenced. These measures will typically involve having the review conducted by company
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lawyers (or outside counsel) who were not involved in advising on the original transaction .
Conclusion
In the current environment of high legal risks and heightened enforcement and public attention, a company lawyer’s active role in
corporate governance can often result in her biggest contribution to her corporation’s wellbeing and to society in general, as nobody
within a corporation is as well-equipped as a company lawyer to support the Board and senior management on governance matters.

When a crisis erupts, corporate governance is also a company lawyer’s most testing proving ground, riddled with difficult choices
and obstacles, and challenges to the company lawyer’s independence.
Corporate governance is the battleground where legal careers are launched or may end in ruin. And it is a battleground which is here
to stay, and become more important to define the role of the profession of corporate counsel.
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Introduction
We may consider independence to be a particular mindset and a form of courage that General Counsels show when they take up their
position, choose how to organize it and adopt their remuneration methods, but it can also be fostered and even assessed objectively.
“Company lawyers’ independence from thought to finish” proposes some tentative insights for executives wishing to assess and
demonstrate this independence via their internal organization, as well as for stakeholders, thus showing that it is not just the role of
company lawyers and the responsibility of their management, but also the collective responsibility of all stakeholders to guarantee
independence in the practice of in-company law.
The latest findings of the 2013 EY Company Lawyers Think-tank in cooperation with the French ECLA member AFJE ( Observatoire des
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Directions Juridiques 2013 ) confirm that legal advisors overwhelmingly prefer to report to the highest level of management in a company:
either the Chairman or the General Management. When company lawyers – one -third of whom are on the Executive Committee – report
to CFOs (often the second-in-command in listed companies), only 34.5% express satisfaction. They clearly state two key points as critical
to their performance: the finance officers’ trust in their competence and respect for company law specialists’ independence.
Where company lawyers use performance indicators (roughly 25%), nearly half of them are driven by the desire to satisfy the General
Management by providing answers to their questions. And 63.5% consider the Executive Committee’s satisfaction to be the most relevant
performance indicator of an in-house legal department!

1. RECONCILE THE INTELLECTUAL INDEPENDENCE
WITH THE REALITY? ATTEND THE MANAGEMENT
COMMITTEE!
It is thus easy to assess just how independent company lawyers are. The degree of independence and performance will depend
largely on what management committee you attend! Even at the recruitment interview stage, the job applicant can evaluate the distance
and courage needed to reconcile the intellectual independence with the reality of his performance by talking with the various members of
the management team. In English-speaking environments, the latter have often gone through law school, which is the case for 50% of
CEOs of US listed companies. In Romano-Germanic environments, managers’ legal background is more questionable.
Nevertheless since business performance is increasingly impacted by a company’s aptitude to foresee changes in the law and
anticipate reputational risks (including tax-related risks), understand new distribution methods, and assess unexpected consumer
behavior, perhaps it is not so wise to make company management solely responsible for building a legal strategy – only 33% of
respondents do so – after they have first correctly understood the need to set up a minimum level of compliance within the organization.
As 46% of our survey population had not set up a compliance system and since 54% were not considering any action in this area over
the next two years, we can explore some avenues for monitoring outside the scope of the executive committee, so that company lawyers
can foster this independence in action and go beyond merely creating the function. This approach may cover aspects that are inherent in
the company or that come from outside bodies or partners able to help move the company forward even against its will.

2. FROM THE LEGAL DEPARTMENT TO BOARDROOM?
THE AUDIT COMMITTEE STEP!
A first question may spring to mind for informed observers reading reports by specialized committees, often screened by executive
boards, and used as a basis to guide the work of boards of directors. The example of audit committees is pertinent: does the company
lawyer make presentations to the audit committee and, if so, what information is presented? Does it consist of a few cursory remarks
about provisions for claims at account closing, or is it a roadmap of major risks along with a full cover strategy for externalized risk,
reduced risk, risks borne… an efficient monitoring? Is there… a real risk and crisis communication plan for points that can impact
reputation, already tried and tested in-house in media training sessions for executives on who should speak to journalists, or remain
silent, … a professional liability cover, … a prior identification of advisors who will be called on and their working procedure with the
legal department, … an assessment of the organization’s capacity to prove quality control should a dispute involve the courts and give
rise to investigations? Our fellow tax directors could also certainly contribute to certain studies that are presented to audit committees!
How can an audit committee discuss the issue of internal control without the involvement of the legal department? Understanding
how the organizational chart fits in with corporate offices, delegations of powers, the power to control and to sanction are all questions
that are difficult to take into account in a matrix management system and should give everyone food for thought before starting to
consider who is the boss. Another related question is why HR managers, now often under the responsibility of operational staff and
endowed with genuine legal powers, should not attend the audit committee presentations. This consideration can also apply to other
components of the board of directors. Compensation committees could be advised by some legal specialists so as to understand the
difficulties of implementing some international incentive schemes for executives, and also problems in capital access. Strategic
committees that may decide on supply chain reorganization, for instance, must include at least a director competent in the legal, tax and
labor law fields but also involve the in-house legal department for guidance as to feasibility and opportunity.

3. THE TRUTH IS OUTSIDE LEGAL DEPARTMENT?
FROM LEGAL TO BUSINESS EXECUTIVE!
The involvement of the legal department in executive committees early on in the decision-making strategy creates a forward-thinking
approach and draws on the independence of this function. This requires whole generations of legal advisors with a strong business
culture to take on an imaginative role as trusted business advisor who can push the law to its limits, and even force changes, which
implies gaining access to lobbying, and taking responsibility for public affairs. Company lawyers have to earn their independence while
at the same time being able to speak the language of business. But this is the price to pay if they wish to move up the career ladder to
operational positions within the company or expand their horizons to matters outside their traditional scope of assistance, that are not
traditionally within the powers of company lawyers: “Company lawyer in charge of International Development”? “Company lawyer in
charge of Sales”? Why not a CEO in a regulated industry sector where knowledge of the law gives a competitive advantage? It is common
knowledge that executives in the US often hail from law faculties and General Counsels are considered to have real management
potential and are not confined to their specialist field as mere legal technicians.
When working on cross-disciplinary projects, such as IT projects alongside IT and data security specialists, we are often surprised to
find how few company lawyers are aware of contract issues related to purchasing, quality of services, compliance with data privacy
rules, license monitoring, liability breaches relating to the use of personal material by employees… Why wait for an incident to happen
and damage to occur? Young company lawyers are admittedly limited in their ability to get involved in project management and
universities often fail to give them access to hands-on knowledge such as that dispensed in engineering schools or business schools,
which can be easily adapted to the practice of the law. And yet making such an investment would allow legal advisors to learn the
language of business in action and thus become more visible and autonomous.
However, companies can also be challenged by external demands which can highlight this need for independence and performance
to which company lawyers may aspire. These demands may come first and foremost from the statutory auditors, who are generally to be
found in audit committee meetings! Within the scope of the auditors’ certification of the true and fair view of the accounts, in particular
revenue-generating transactions, only become final upon compliance with contractual rules (the well-known “revenue recognition
policy”). The level of sophistication of international law and complexity of long-term transactions, for example, could require auditors to
call on financial, tax and legal expertise which would lead companies to set up corresponding specialist teams.
Why should only finance departments be involved when we are dealing with accounting and tax regulations and rules governing
guarantees related to the legal form of contracting entities, considerations that go beyond the sphere of IFRS standards and consolidated
financial statements? Above and beyond these specific transactions, certain procedures such as the review of off-balance-sheet
commitments and anticipating the impact of certain systems (like the current application of the Hamon law), would compel both
companies and their auditors to combine legal, financial, sales and marketing knowledge. The same goes for environmental constraints
which concern engineers and legal consultants. Just how far company lawyers go in leveraging statutory auditors’ work shows their
independence and influence to some extent, by the way they can obtain part of the audit budget to be set aside to control the financial
consequences of legal instruments and thus ultimately guarantee better assurance of an effective sign-off and increased legal security.

4. COMPLIANCE AND ETHICS AS A TIPPING POINT?
Some companies also make many commitments on ethical grounds thus triggering obligations and financially-sensitive risk areas
adding to existing reputational risk, all of which may impact the auditor’s opinion. Analyzing these arrangements early on in the
process, notably through work on internal control, may provide an opportunity for company lawyers to prove their independence and
performance. Internal control covers not only procedures relating to responsibility and delegation, and matrix organization, but also the
chain of legal liability which can often yield surprises, especially where this results in criminal proceedings, in particular if a court holds
both the legal entity (company or group) liable as well as the individual. Legal and tax « compliance » are much talked about and not
necessarily understood beyond the simple notion of « compliance with the law », but relatively few people know of legal internal control.
Perhaps the term « compliance » fell victim to the trend to enhance the image of internal control at a time when in the US, « management
under control » was a hot topic, and the law was not taken into consideration in management research or as a way to improve
performance! How can we assess internal control departments which recruit profiles utterly lacking in legal skills or when the company
lawyer is not asked to assist in preparing the annual work plan which could include a number of simple controls, notably abroad.
Extending the implementation of new sustainable development regulations to organizations beyond merely listed companies, would
be a very good means to assess the level of potential collaboration between auditors and legal departments that are already inherently
independent. Social data, corporate governance, tax strategy and even assessment of some environmental issues, are all points that
require the skill of specialists in their design and control, before being dealt with by finance departments, in the midst of a highly complex
and often confusing French legislative landscape which is the envy of many a lawyer. What is surprising is just how relatively poorly
endowed legal and tax departments are in France in comparison with other countries, considering that the parliament is so highly
productive in legislation, public administrations so easily expand, and new specialized non-governmental bodies and watchdogs
emerge and compete. They will either be overwhelmed like their advisors and will have to fall in line with the « substance over form »
rule, or they will leverage wherever possible those who unwittingly « practice the law » and will be able to test their legitimacy by
reminding the Management that substance and form are equally important, especially in a system where « complain or explain » is
becoming the rule at least in the eyes of the general public. In this case, company lawyers will not have to negotiate a conscience clause
since the business necessities are clearly understood and thus make the legal function inherently independent in its actions.

Illustration:
Independence assessment model grid
adaptable to different situations

Independence /performance indicator
1. Approach of functional reporting
2. Active participation in Audit
Committees
3. Active involvement in the work of the
Executive Committee
4. Involvement in cross-disciplinary
projects
5. Statutory auditor’s legal, tax and
employment-related work
6. Commitments and CSR monitoring
7. Budgetary autonomy

« Blue Sky » point
Board of director with a conscience clause
Mapping of legal risks, remediation plan,
specific budget for ongoing assistance
Member of the Executive Committee
Career progression opportunities for legal teams
to move up to positions of operational
management
A legal, tax and employment-related audit work
program plan for the 6 years duration and
review of CSR reports by lawyers/legal experts
Responsibility for public affairs and close
collaboration with the CSR manager
Yearly budget discussion with the Audit
Committee or the Board of Directors
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Introduction
Recent fraud-related bankruptcies by large corporations across the United States and Europe have been seized on by critics as an
371
opportunity to cast a certain degree of scepticism on the role of company lawyers
and their ability to both ensure legal compliance and
372
prevent major failures within existing corporate governance structures .
Although we disagree with these critics, we question whether current rules and systems of corporate governance adequately take into
consideration the crucial role of company lawyers and truly put them in a position to serve the best interests of their companies.
In-house lawyers are indeed supposed to effectively contribute to their companies’ decision-making processes and prevent or oppose
potentially illegal decisions made by senior management. But how and to what extent is this really possible? Can company lawyers
really play such a powerful role without doing damage to their careers? These questions can hardly be addressed without considering
the fact that in-house lawyers are financially dependent upon a single client (technically the company, but in practice, the senior
management) which generally evaluates their performance based on the ability to provide legal services in line with the company’s goals
(which, needless to say, is at times confused with the goals of single executive officers).
As a result, company lawyers (and, in particular, the companies’ top lawyers) can be under tremendous pressure to reconcile the
demands of executives with the constraints imposed by legal requirements.
Furthermore, a number of external factors may exert additional pressure on in-house lawyers, including the market positioning of the
company, its valuation or capitalization, their compensation plans and incentive structure, performance assessments, concerns about
their careers, etc.
Against this background, corporate governance systems need to be designed to protect company lawyers from vertical pressure and
ensure that these lawyers can act freely and independently, fully deploying their own judgment. We are concerned with the
independence of company lawyers and the adequacy of existing corporate governance systems to take full advantage of the knowledge
and crucial advice that company lawyers can bring to the table.
In this article, therefore, we will explain why the independence of company lawyers is, can and should increasingly be used as a
driver for improving corporate governance and one of the key starting points in promoting a culture of corporate legality and
responsibility. We will also make suggestions as to how to design in-house legal services so as to effectively ensure the integrity and
objectivity of in-house counsel, in an effort to further promote the best interests of the companies they serve.

1. WHY GRANTING INDEPENDENCE TO COMPANY
LAWYERS CONTRIBUTES TO HEALTHY CORPORATE
GOVERNANCE
The combination of an in-house lawyer’s legal background and familiarity with the company’s business
374
perfect counselor and “conscience of the company” .
375
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makes that lawyer the

If effectively empowered to act independent of internal and external constraints
, company lawyers could serve as gatekeepers of
legality on behalf of shareholders and investors. For example, company lawyers can effectively:
(i) engage in preventive controls and give ex ante advice so as to address legal issues that could have a material adverse effect on the
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company, enhancing the system of corporate checks and balances ;
(ii) initiate remedial action to counteract illegal or non-compliant activities that the company’s other checks and balances were unable
to prevent; and
(iii) bring rule-breakers into compliance with proper corporate governance and other applicable rules or regulations.
We will address in paragraph 2 below one of the most crucial remedial actions that companies, through their in-house counsel, could
consider especially in the context of antitrust and regulatory investigations.

2. BLOWING THE WHISTLE: INDEPENDENT LAWYERS
CAN MAKE THE DIFFERENCE WITHIN SOLID CORPORATE
GOVERNANCE STRUCTURES
The legislation of many jurisdictions now provides for voluntary disclosure or whistleblowing programs that offer a certain degree of
leniency in the application of sanctions to companies that “blow the whistle”. In some European antitrust law cases, pioneering in-house
lawyers have taken steps to induce their companies to blow the whistle as soon as they discovered cartels between market players. By
doing so, the companies either avoided the application of fines pursuant to applicable leniency programs or obtained a significant
reduction in those fines and preserved or improved the company’s image. The role of company lawyers in this context could be further
strengthened.
If we consider their legal background and business sensitivity (see § 1), in-house counsel undoubtedly are in a key position to
immediately detect and report serious malpractice committed at different levels of the company’s organisation and to instigate remedial
measures as soon as possible. Needless to say, reporting illegal activities or prompting remedial measures cannot be left to the initiative
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or good will of authoritative and strong personalities
. Corporate governance should be structured in a way that ensures company
lawyers may report, without fear of victimisation or retaliation, the illicit or non-compliant activities of the senior executives of their
378
companies – the same people that may hold their careers in their hands .
Paragraph 3 below deals with certain potential measures that may help achieve the goal of ensuring the utmost independence and
effectiveness of company lawyers.

3. HOW TO EFFECTIVELY ENSURE INDEPENDENCE
OF COMPANY LAWYERS
In order to make their contribution even more effective and avoid situations where senior management can freely disregard their
reports, company lawyers should be (and in some instances already are) put in a position to:
(i) bypass top management and report up-the-ladder directly to the board of directors, if and when appropriate under the
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circumstances ;
(ii) interact with the audit committee and independent/non-executive directors with a view to setting up an efficient common strategy;
and
(iii) resort to a neutral supervisory board in cases of retaliatory measures against company lawyers.
Putting such a reporting structure in place would at least ensure that the company’s ultimate overseers (
directly informed of the violations and can consider taking the appropriate remedial countermeasures.

i.e., the board members) are

Efficient and independent corporate governance structures should also be (and in some instances already are) designed to:
(i) include physically and logistically separate departments for in-house counsel, with their own internal hierarchy where the
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positions and corporate powers of top lawyers match those of senior managers and the general counsel sits on the board of directors ;
(ii) assign tasks of a legal nature to such departments on an exclusive basis, without any connection with managerial activities; and
381
(iii) afford career opportunities and compensation to in-house counsel independent of the company’s financial results .
Conclusion
A number of factors support the conclusion that in-house lawyers have played and continue to play a fundamental role within
companies’ corporate governance (§ 2).
Other reasons lead us to the conclusion that the independence of in-house lawyers could and should be further strengthened in order
to make them more effective gatekeepers of corporate legality (§ 3).
One way or another, the independence of in-house lawyers often proves to be directly related to the health of their companies, and
these companies benefit from a culture of legality. Ensuring compliance with applicable legal requirements (whether antitrust,
382
environmental, employment, etc.) can provide an opportunity for value creation and a source of competitive advantages in a company’s
market.
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Introduction
As discussed in other chapters of this White Paper, many legal ethics orders in Europe limit the company lawyer’s professional
status. The reason put forward is that company lawyers would lack independence because of the permanent employment relationship
383
that they maintain with their client. The CJEU’s jurisprudence, and recently its Akzo-Nobel decision
, follows suit. The CJEU, in this
384
point adhering to the opinion expressed by the Advocate General
Kokott , assumes significant economic (dependence on salary) and
385
psychological (in-house counsel’s “identification” with the company and its goals) dependences
. It is stated in particular that the
386
company lawyer could not “ignore the commercial strategies pursued by his employer” .
The CJEU’s argument that a company lawyer is too much involved in the “commercial strategies” of the employer-client to exercise
independent judgment should not be put forward too lightly, in particular, when we take into account increasing expectations towards
387
companies with regard to managing compliance . In the following I will argue that the establishment of corporate compliance requires
independent judgment of an organization insider, if compliance is to be managed effectively. In the case where company lawyers bear
responsibilities with regard to managing compliance (hereinafter such lawyers are referred to as “compliance lawyers”), independence
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should be required from them . I do not say that company lawyers are sufficiently independent in their judgment. I will argue that law
and other norms governing legal ethics can realistically require independence from the company lawyer – under the condition that the
employer takes robust institutional measures and safeguards. Independence is a prerequisite for effective compliance. Therefore, clinging
to an absolute principle that permanent employment with the client excludes independence is an unnecessary barrier to improving intraorganizational governance.

1. EFFECTIVE COMPLIANCE MANAGEMENT REQUIRES
INDEPENDENCE
The compliance function is perverted if the company does not manage compliance primarily in order to prevent and discipline illegal
behaviour of its agents, but to accommodate the company to legal risk, which includes legal risk-taking. In academic legal management
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literature, the violation of laws is portrayed as a “high risk strategy” or as “uncontrollable risk” or is simply not recommended
. This
position is echoed by consultants that offer advice on compliance and occasionally evoke the image of the “executive in handcuffs” to
make their pitch more compelling. The problem is that the violation of laws is not always a high risk strategy, and even less for a
company that is very good at managing legal risk, and that makes compliance acquiescent to business considerations. We could roughly
designate such an approach as “strategic compliance”. Under strategic compliance the limits of the law are not more than a factor to be
taken into account. Strategic compliance introduces a bias in judging uncertain or interpretable law. At least in some cases, it is realistic
to assume that a lucrative business opportunity or the effective prevention of financial harm to the business, even in the long term, comes
at the cost of tolerating or contributing to violations of the law. A compliance lawyer that is engaged in strategic compliance is not
independently judging legal risk, because the lawyer’s decision-making takes into account a company’s strategic considerations that are
unrelated to an adequate assessment of the law.
Most compliance lawyers would probably reject the notion that they are engaged in strategic compliance schemes, and many would
be convinced that strategic considerations do not prevail over their professional judgment of what is the right course of action in a given
390
situation . However, we can be quite sure that such espoused values are not identical to values in action. Research that analyses
cognitive biases in business organizations could possibly reveal more than we know today about what interests and pressures typically
affect a company lawyer’s, including a compliance lawyer’s professional judgment. But even with our limited knowledge of these
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issues , we could make the plausible hypothesis that while few compliance lawyers consciously misuse their expertise and position to
facilitate or accommodate violations of the law, many will provide legal advice that is conditioned by business and commercial pressures
without being fully aware of this. Therefore, subject to further empirical research, there is indeed reason to doubt a compliance lawyer’s
professional independence.
Nevertheless, here I do not consider professional independence an accurate account of an existing state of affairs, but propose it as an
achievable normative requirement. The question is not if compliance lawyers make professional judgments independently, but if (a)
professional independence as a norm could be helpful in preventing compliance from being perverted and if (b) it is realistic that
compliance lawyers will be able to fulfil such a norm’s requirements.
As regards the first point, independence could indeed help dissociate the compliance function from commercial pressures and
strategies. If legal ethics regimes conferred full professional status upon company lawyers, companies that decide to entrust the
management of the company’s compliance function to a lawyer, could more convincingly establish an effective compliance function that
is able to check employee and management activity. Independence implies that a lawyer should not be dominated by a single norm or
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value , and disciplines professional decision-making. It functions as a constant reminder for the professional that expert knowledge
and skill should be the sole basis on which to judge potentially competing values, notably between the client’s values and objectives and
the professional’s obligations to the legal system and rule of law. Moreover such judgment is often undertaken under the pressure of the
personal interests of the clients’ agents. The essence of independence applied to compliance is not merely that a lawyer is able to deal
with such conflicts within the company, but that a company allows values to conflict in the first place. Independence in this light
opposes the idea of a single dominant corporate objective (for example: creation of financial value). The compliance lawyer, fulfilling
professional duties of independence, does not make compliance with the law subservient to an overriding organizational objective. The
independent compliance lawyer would be equipped to effectively dissent from managerial decision-making that imperils compliance
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with laws and fundamental rights of other people .
The question is not so much, however, if independence could help make compliance more effective, but if it is an achievable and
realistic normative requirement.

2. INSTITUTIONAL MEASURES AND SAFEGUARDS
Nobody calls into question that the lawyer’s professional independence is at risk when there is undue influence on the lawyer to
make skill-based dispassionate judgment. Whether or not the company lawyer is more exposed to pressures resulting from permanent
employment with the corporate client, than the external counsel who may be subject to commercial pressures in a highly competitive legal
services market, has been amply discussed elsewhere. I will not engage in this discussion, because, for the purposes of this contribution,
it is not entirely convincing to argue that an external counsel’s professional independence is as brittle as that of the company lawyer. I
prefer to argue that an organization such as a company is principally able to take measures that safeguard a company lawyer’s, and
more particularly, a compliance lawyer’s independent legal judgment. In the following I put forward a non-exhaustive list of proposals
for safeguards that are up to discussion. The objective is to illustrate the argument that through taking adequate measures professional
independent judgment becomes principally possible.
Flexible job market. First, an undue influence on professional judgment could be justified by the fact that the company lawyer is
economically entirely dependent on the client’s well-being and, in consequence, psychologically identifies strongly with the client. Yet, as
long as there is a job market for company lawyers, meaning, as long as a company lawyer has a realistic prospect for changing
employers, the “economic dependability” argument becomes somewhat less compelling. A possible safeguard for professional
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independence could therefore be a flexible company lawyer job market .
In the case of a corporate employer, most pressure on professional independence, however, arguably, does not originate from an
inadequate concern for the well-being of the client. In daily practice, strong pressures could be exercised by the client’s most influential
agents, in particular the client’s top and senior management. If the compliance lawyer’s favourable working conditions and career
prospects depend heavily on the benevolence of these people, the compliance lawyer as internal watchdog easily becomes the top and
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senior management’s pet . The following measures could possibly emancipate the compliance lawyer from such influence.
Freedom from instruction. I suggest that the minimum institutional safeguard would be the absence of an executive’s power to
instruct the compliance lawyer in matters of legal judgment or legal risk assessment. To the extent that an executive officer can issue
binding instructions for the company lawyer, where judgment on the right course of action in regard of the fulfilment of legal duties is
concerned, there is no room for independent judgment. Freedom from instruction could prove to be insufficient, if a compliance lawyer
cannot work with sufficient discretion and under conditions that enable confidentiality. Such work conditions could be ensured, for
example, through the adoption of appropriate clauses and effective remedies in the compliance lawyer’s employment contract.
Avoid financial performance based incentives. The second minimum condition would be the adoption of remuneration schemes that
do not provide incentives for the compliance lawyer to prioritize financial interest of the company over legal considerations.
Reporting channels to the board. It is not excluded in corporate practice that chief compliance officers are appointed by the board
upon recommendation of a board committee. These far-reaching measures are perhaps not necessary to alleviate the problem of senior
management’s undue pressure on a compliance lawyer’s independence. However, a compliance lawyer’s access to the board is indeed
crucial, if hierarchical superiors do not listen to, or act upon a compliance lawyer’s warnings and recommendations, or if they could be
implicated in non-compliant behaviour. Therefore, to the extent that regular reporting channels break down, a compliance lawyer should
be able to circumvent hierarchies and address concerns directly to the non-executive directors of a company’s board or one of its
committees, or, as the case may be, to the company’s supervisory board. Formal corporate governance rules that become effective
organizational routine could ensure communication between the compliance function and the board where this becomes necessary.
Safeguards in internal investigations. Compliance lawyers play a crucial role in internal investigations that are triggered through
sufficiently substantiated allegations of misconduct. They could either become part of the investigation team or could be important
interlocutors for external counsel and other specialists that are hired by the board to conduct an investigation. If top managerial
involvement in misconduct is suspected, the compliance lawyer has to be able to freely assist in the independent internal investigation.
This, in particular, requires protection from unwarranted disciplinary measures and the physical and technical possibility to keep
documents and communications confidential from the people that the investigation targets.
Compliance lawyers as whistleblowers. Disclosure by an employee of suspected wrongdoing may prove to be an important source of
information for those responsible within an organization to prevent harm to other people and to prevent or combat crime. Internal
reporting of wrongdoings could be effective if organizations not only encourage employees to openly address wrongdoings, but are also
ready to investigate, enter into dialogue with those involved and remediate problems before they escalate and cause even greater damage.
An employee, however, who reports misconduct often experiences isolation, retaliation, blacklisting, and psychological harm.
Presumably, not many companies, despite occasional display to the contrary, have routines in place that make employees feel
comfortable to raise controversial issues. The compliance lawyer is an obvious candidate for becoming a whistleblower, because of the
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very nature of her or his responsibilities. In employment relationships “duties of loyalty” or similarly labelled implicit duties limit the
right of employees to report wrongdoing to the outside of the organization, for example to a prosecutor. The additional problem in the
case of a lawyer is that a lawyer’s external reporting of misconduct could conflict with legal ethics duties of confidentiality owed to the
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client .
However, we could question, whether the compliance lawyer is really breaching any duty with the client when blowing the whistle to
the outside after attempts to report internally fail to produce any effect. Reporting wrongdoing committed by the company’s agents is the
compliance lawyer’s precise mission. The possibility to report alleged misconduct of a company’s agents to the outside could be well
viewed as an ultima ratio exercise of duty for the client. I suggest that the possibility to report should be seen as an element of a company’s
effective compliance function. If the company’s agents (a) do not provide the compliance lawyer access to relevant information, or other
adequate means to fulfil her or his duties, or (b) do not follow up on a compliance lawyer’s assessments and warnings, and the
compliance lawyer consequently turns to a prosecutor or regulator, the compliance lawyer is remedying a dysfunction of the client’s
compliance system caused by the client’s individual agents. Therefore, the compliance lawyer should not be viewed as in breach of
obligations owed to the client and eligible for legal whistleblower protections or, where available in the law, financial benefits that
compensate for the risks associated with whistleblowing.
Separation of legal department from compliance department?
General counsel are often (but not systematically) attributed
responsibilities to implement or supervise corporate compliance. This could be problematic, because general counsel of large business
organizations are often either part of the top management team or are at least involved in high level strategic decision-making. There is no
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room here to discuss intricate issues related to professional independence of the general counsel
. The question here is whether the

general counsel should have oversight over compliance, or if compliance should be strictly separated from the general counsel’s sphere of
influence. The latter could be preferable. However, as long as a compliance lawyer’s freedom from instruction in legal judgment is
guaranteed and other safeguards such as the mentioned are taken into account, it may not make a fundamental difference if it is a general
counsel or another executive officer, who performs organizational responsibilities and oversight regarding compliance.
Conclusion
The compliance lawyer’s independence could be a useful counterweight to the risk that managerial decisions pertaining to legally
sensitive activity within an organization become subservient to commercial strategy. Under the condition of institutional safeguards that
protect professional independence, the compliance lawyer could perform gate-keeper functions. The compliance lawyer’s role as legal
check and balance for managerial decision-making becomes the more important the more contemporary regulatory and legal frameworks
rely on cooperation with business organizations in order to uphold the rule of law. Seen in this light, withholding full professional status
from a compliance lawyer is a hindrance to more effective compliance and better governance of companies.
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Introduction
Corporate governance refers to the process and structures used to direct and manage the business of corporations. Good corporate
governance is an enabling factor for the growth, development and success of corporations in this era of globalization and international
399
competition . Over the past two decades, it has attracted increasing attention from governments and regulators interested in securing a
legal and institutional environment in which corporations can thrive. The corporate scandals of the early 2000s have reinforced the
importance of corporate governance.
Much attention has been given to the role of the Board in securing good corporate governance. But the Board alone, however well
structured, cannot guarantee good corporate governance. In this paper, we look at a further component, to wit gatekeepers. We ask in
particular whether corporate counsel can play this role by acting to stop or to whistle-blow where potential or real wrongdoing comes to
their attention. In Part 1, we look at the role of gatekeepers in corporate governance and the suitability of different kinds of lawyers to play
that role. In Part 2, we study corporate governance reform regarding gatekeepers in North America following corporate scandals, such as
Enron, at the beginning of the millennium and then further reform following the financial disarray from 2008 on. We end with a critical
look at whether these reforms are likely to succeed in investing lawyers with the responsibility of corporate gatekeepers.

1. THE ROLE OF LAWYERS IN CORPORATE GOVERNANCE:
A THUMBNAIL SKETCH
1.1. Gatekeepers and Corporate Governance
Our understanding of corporate governance issues has been shaped by law and economics scholarship, which has effectively revived
400
the field of corporate law . Within law and economics, the operative parts to consider are agency theory and the nexus-of-contracts
theory. These theories see three main agency conflicts threatening value maximisation by corporations: 1) conflicts between managers
401
and shareholders; 2) conflicts between dominant and minority shareholders; 3) conflicts between shareholders and stakeholders
. The
role of corporate governance norms is to mitigate these conflicts in order to promote value maximisation by the corporation.
From this perspective, there are two broad types of corporate governance instruments: internal and external instruments. The internal
instruments refer to the board of directors, shareholder voting, and horizontal monitoring by managers. The external instruments
encompass the market for corporate control, the labour market, the products market, and corporate and financial markets regulation.
Traditionally, in North America, corporate governance has been considered to be primarily a private matter best left to the discretion
of corporate actors, in accordance with the enabling role of corporation law that flows from the nexus-of-contracts theory. Private
initiative is expected to generate value-maximizing governance norms. They are to emerge from the interaction between members of the
corporation and are to be enforced by the same mechanism.
The corporate scandals of the early 2000s have called into question this conception of corporate governance. Starting with the
Sarbanes-Oxley Act (“SOX”), in 2002, mandatory rules have been enacted in the U.S. and Canada to address agency problems in publiclytraded corporations. The financial crisis that followed from 2008 on led to calls for further mandatory rules, which in the U.S. took the
form of the Dodd-Frank Act of 2010.
The reform initiatives targeted primarily the board of directors, given its central role in corporate governance. But they also focused on
another group of key actors in corporate governance: gatekeepers.
The concept of gatekeeper is due to Professor Reinier Kraakman. He defines gatekeepers as “
private parties who are able to disrupt
402
misconduct by withholding their cooperation fromwrongdoers ” . Gatekeepers act as “ reputational intermediaries who provide verification and
403
certification services to investors ” . By reducing information asymmetries, they contribute to lowering the cost of capital for issuers. In
addition, gatekeepers perform monitoring functions, acting as “chaperones” that can detect and disrupt misconduct in an unfolding
relationship.
To qualify as gatekeepers, intermediaries must firstly have the power to prevent wrongdoing. Secondly, they must have reputational
capital, i.e. they must be repeat players so that they have incentives to establish and maintain a trustworthy reputation for themselves.
Thirdly, the value of their reputation must exceed the benefit they could draw from false certification. Classic gatekeepers include
auditors, corporate lawyers, investment bankers and credit rating agencies.
Gatekeepers are an essential component of an effective corporate governance regime. As Coffee writes, “[
n]o board can outperformits
404
gatekeepers” . Without these independent intermediaries, “ boards will predictably receive a streamof selectively edited information from
405
corporate managers that presents the incumbent management in the most favorable light possible ” . However, one reason for the scandals and
crisis of the first decade of the 21 st century stems from the failure of the gatekeepers. Whence the reforms introduced in the past ten years
in the hope of improving the gatekeeping function.

1.2. Corporate Lawyers as Gatekeepers
The idea that corporate lawyers can play the role of gatekeepers has been around for some time. Lawyers were identified as
406
gatekeepers in Kraakman’s 1984 seminal article . However, it is the financial scandals of the early 2000s that gave traction to this idea.
Starting with the Sarbanes-Oxley Act , lawyers have been identified as corporate gatekeepers, in particular with the “noisy-withdrawal”
and “up-the-ladder reporting” regime. Before discussing the reforms introduced by SOX, it is useful to examine to what extent corporate
lawyers can indeed act as gatekeepers.
As a starting point, it should be noted that not all lawyers are equally qualified to act as gatekeepers. In North America, the term
407
lawyer refers to the legal professionals who are registered to practice law in any capacity . Amongst lawyers dealing with corporations,
it is helpful to distinguish between those acting as litigators and those acting as counsel, and amongst the latter, in-house counsel as
against external counsel.
Litigators act as advocate for the corporation and will consider it their role to represent “zealously” the interests of their client, even to
408
make the best case for conduct that looks reprehensible to other eyes
. This does not bode well for the potential of litigators to act as
409
gatekeepers in their dealings with the corporate client .
The role of corporate lawyers (“counsel”) differs from that of the litigators. Corporate lawyers act as “transaction engineers” in
410
planning, structuring, negotiating, drafting and implementing transactions for their clients
. They are continuously involved in due
diligence exercises in order to ensure the preparation of transactional and disclosure documents. Given the liability risk associated with
these documents, corporate lawyers must have a critical perspective that forces them to eschew the role of “zealous advocates”. Corporate
lawyers are repeat players involved ex ante in transactions “ overseeing the ultimate passage of their clients' transactions fromplanning to
411
fruition” . All of this gives corporate lawyers access to information allowing them to detect and disrupt wrongful conduct and might
412
qualify them as potential gatekeepers .
This gatekeeping function of corporate lawyers may be considered from the angle of in-house counsel as well as that of external
413
counsel. According to Professor Gilson, in-house general counsel is the best candidate for the gatekeeping function . In-house counsel is
arguably well placed within the corporate structure to discharge this function, being involved with management in planning, strategy
414
and decision-making process
. Their position provides in-house counsel with unique access to formal and informal information
channels.

External corporate lawyers can also act as gatekeepers. Coffee remarks that external counsel have traditionally considered themselves
415
as “wise counselors” . As such, their role is to “ gently guide their clients toward lawcompliance by pointing out the risks of alternative courses of
416
actions” . The influence of external corporate lawyers rested in particular on the long-term relationship they built up with their clients.

2. THE IMPACT OF FINANCIAL FRAUDS: THE
REGULATION
OF CORPORATE LAWYERS’ GATEKEEPING FUNCTION
In the wake of the financial scandals that led to the collapse of Enron and of other public corporations, a number of reports identified
professional and ethical failings on the part of corporate lawyers and questioned their role as gatekeepers. The Sarbanes-Oxley Act sought
to address the failings of corporate lawyers and enhance the effectiveness of their gatekeeping function. While Canada was affected
differently by corporate frauds, regulators nonetheless followed the U.S. initiatives and implemented reforms pursuing the same goals.

2.1. An Overview of the Reform Initiatives Regulating
Corporate Lawyers’ Gatekeeping Function

Section 307 of the Sarbanes Oxley Act instructed the SEC ( Securities and Exchange Commission ) to enact rules setting “minimum
standards of professional conduct” for attorneys “appearing or practicing before the Commission.” Such rules were required in
particular to institute an up-the-ladder reporting system: lawyers were to be required to report “evidence of a material violation of
securities law or breach of fiduciary duty or similar violation by the company or any agent thereof, to the chief legal counsel or the chief
executive officer of the company”. In addition, the rules should specify that in cases where the counsel or officer does not appropriately
respond, lawyers must report to the audit committee of the board of directors or another committee comprised solely of external directors.
As Fish and Rosen summarize, “ Section 307 is designed to provide a type of early warning systemfor independent directors, who might otherwise,
417
due to their limited involvement in day-to-day corporate operations, fail to identify potential problems ” .
The SEC moved swiftly to adopt a rule that implemented these instructions. The American Bar Association, whilst opposed the
enactment of Section 307, subsequently amended the Model Code of Professional Conduct to provide an exception to the ordinarily strict
418
requirement of confidentiality in cases of financial fraud . Rule 1.6(b) was added to permit a lawyer to reveal information relating to the
representation of a client to the extent that the lawyer reasonably believes: 1) to prevent the client from committing a crime or fraud that is
reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client
has used or is using the lawyer’s services; 2) to prevent, mitigate or rectify substantial injury to the financial interests or property of
another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the
client has used the lawyer’s services. Further, ABA Model Rule 1.13 empowers a lawyer to disclose information relating to the
representation where the highest authority in the organization fails to address in a timely and appropriate manner an illegal act which
the lawyer reasonably believes is reasonably certain to result in substantial injury to the organization.
Following the U.S. initiatives, Canadian authorities undertook similar reforms. In 2004, the Law Society of Upper Canada amended its
419
Rules of Professional Conduct to introduce up-the-ladder reporting obligations in Ontario that are similar to the U.S. Rules . The Barreau du
420
Québec modified its Code of ethics of advocates in 2004 to bring it into line with the U.S. reforms. The up-the-ladder reporting obligation is
now generally recognized across Canada, being enacted in the Model Code of Professional Conduct of the Federation of Law Societies of
421
Canada .
One significant difference with the U.S. regime should be noted. According to the Canadian rules of professional conduct, lawyers are
not allowed to reveal privileged information to third parties under the guise of whistle-blowing. For instance, the Québec Code of ethics of
advocates provides that a lawyer cannot report anything to an organization outside the client-corporation even where the latter fails to
address the violation reported adequately. The only exception where a lawyer can communicate information protected by the duty of
confidentiality is in order to prevent an act of violence. Otherwise, a lawyer needs to preserve the confidentiality of the client’s
422
information, even in a financial fraud case . Hence, the only option for a lawyer where the highest authority fails to address financial
423
fraud is to resign in accordance with the rules for withdrawal of representation and to cease representing the client-corporation .

2.2. A Critical Look at the Regulatory Initiatives
424

While it has been recognized in case law from time to time , the role of corporate lawyers as gatekeepers remains a moot point in the
425
literature. Critics argue that lawyers cannot be qualified as gatekeepers because this role runs counter to their classic role as advocates
.
As Zacharias argues, this critique blurs two different dimensions of the lawyer’s role. Lawyers do have the role to act on behalf of their
clients to assist them pursuing lawful goals with lawful means. However, this is “ quite different fromsaying that lawyers should do whatever
426
clients want, assist clients in achieving illegal pursuits, or have no business shaping client ends ” . Furthermore, this critique overlooks the status
of lawyers as public officers of the justice system, which implies obligations to the public.
It is important to draw a distinction between the functions of gatekeepers and of whistleblowers. Whistle-blowing “
involves lawyers
427
reporting confidential information pertaining to the client to outsiders, usually to protect third-party interests rather than the client’s
” . Hence,
whistleblowing raises conflicts with two basic principles that govern lawyers’ practice: the duty to promote the client’s interests and the
duty of confidentiality. Nonetheless, as we saw above, the ABA chose to assign such a whistle-blowing role to lawyers when it modified
its professional rules of conduct following the Enron debacle. It is debatable whether this reform was sound policy given the extent to
which it runs counter to lawyers’ traditional obligations.
Another line of criticism questions the incentives facing corporate lawyers. With respect to in-house counsel, Professor Bainbridge
aptly notes that even though in-house general counsel are formally appointed by the board, their tenure is generally determined by their
428
relationship with the CEO . Moreover, the relationship with the CEO can also influence the compensation of general counsel, thereby
429
increasing their dependence . Finally, in-house counsel are not really reputational intermediaries as they do not have reputational
430
capital distinct from that of the corporation .
The trust that characterizes the relationship between lawyers and their clients may also affect the effectiveness of the reforms. Lawyers

431

tend to identify with their client, creating a behavioural bias that limits their ability to consider management behaviour to be wrongful
.
432
Moreover, lawyers have a regular dialogue with management
. Assigning to the lawyer the role of corporate gatekeeper might
undermine the flow of information coming from management and reduce the quality of legal services that can be provided. In permitting
the disclosure of confidential information in the case of corporate misconduct, lawyers may compromise their relationship with
management, who might fear that information revealed would be used against them and abstain from revealing it. Yet “[t]he quality of the
attorney’s counsel is a function of the quality of information he receives fromthe client … [t]he need for attorneys to act on an informed basis is at the
433
heart of one of the bar’s most valued ethical principles – the attorney-client privilege ” .
434
As regards external corporate lawyers, they are subject to pressures that can affect their effectiveness as gatekeepers
. External
counsel must maintain good relationships with the management and with in-house counsel who provide them with their business. The
need to attract and retain clients may dampen their incentives to detect and disrupt misconduct. In addition, external counsel’s role as
transaction engineers may limit their ability to provide a gatekeeping function, at least with respect to the transactions in which they
have been involved. In such cases, they will not have the independence required to be reliable gatekeepers. Finally, the increasing reliance
on in-house counsel has transformed the relationship of external lawyers with their clients. Increasingly, external lawyers are hired on a
transaction-specific basis, thereby eroding their “wise counsellor” role. A recent empirical study adds fuel to the doubts about external
435
lawyers as gatekeepers .
Although these criticisms do not altogether disqualify corporate lawyers as gatekeepers, they do raise sensitive issues that must be
taken into account in legal regimes aiming to give them a role in corporate governance.
Conclusion
Following the reforms introduced in North America in the last decade, lawyers have been formally integrated into the corporate
governance regulatory framework. Canadian and U.S. regulation now clearly assigns a gatekeeping role to corporate lawyers. The legal
qualification of corporate lawyers as gatekeepers has significant theoretical support in the literature. Yet criticism of this position raises
doubts, or at least sensitive issues, regarding this qualification. We conclude that further empirical studies would be apposite to gain a
finer grained understanding of the practice and contributions of corporate lawyers as gatekeepers and a better appreciation of the
appropriateness of such role.
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Introduction
It is undisputed that the position of independent company lawyers within the corporation provides added value that is rarely
matched by outside counsel. Company lawyers usually have a deeper and broader knowledge of the client’s business than do outside
counsel. This enables them to be proactive as opposed to purely reactive with respect to legal issues that may arise. It is also now widely
accepted that selecting and monitoring outside counsel is one of the most important task of modern company lawyers, with particular
436
regard to the management of outside legal costs
. The performance of such role on an exclusive or at least primary basis, though not
being a condition of company lawyers’ independence, is a very relevant way to strengthen such independence. In connection with the
above, I will briefly deal with the need for a budget for the overall legal costs (1), the relations between company lawyers and outside
counsel (2) and the particular issue of the involvement of company lawyers in arbitrations (3).

1. BUDGET FOR OVERALL LEGAL COSTS
A key requirement for the independence of company lawyers vis-a-vis the other functions in the company is the allocation to the
company’s legal department of a budget to cover the costs of the legal function, encompassing the costs of the internal legal department
and of using outside counsel.
The arguments for this seem to be perfectly obvious: since it is the company lawyer who bears responsibility for identifying and
evaluating legal risks, as well as for handling legal problems involving the company, he or she must have control of the resources,
internal or external, needed to discharge that duty.
He or she should, therefore, as part of the annual process of forecasting and budgeting for expenses, negotiate with the CEO, on the
same footing as all the other functional managers, a budget for the expenditure needed to provide the company with appropriate overall
legal services. He or she will make proposals and the CEO will either accept or – most likely – downsize them so as to arrive at an agreed
budget for the legal department following the typical pattern of such negotiations for the other functions of the company.
Within the ambit of that budget, the company lawyer should be free to take “make
vs. buy” decisions, in other words deciding
whether it is better to have resources available internally to handle certain issues and bear the cost of doing so on a continuous basis, or
to use external legal resources whenever necessary. There are two considerations that should guide such a choice. On the one hand,
using internal resources creates a pool of in-house experience, which constitutes an asset for the company, while the experience acquired
by outside lawyers working for the company benefits only those lawyers themselves or their law firms, but not the company itself. On the
other, in times of crisis, it is easier to make swift reductions in outside legal costs than internal ones.
This scenario has many practical implications. First, it means that the company lawyer must have a primary responsibility in
deciding when to call on outside lawyers, in selecting them and in being their point of contact, since the company lawyer is ultimately
responsible both for the choice of outside lawyers and for their work.
Another consequence is that the company lawyer must negotiate and approve the outside counsel’s fees. No finance department in a
company should pay such fees unless they have been approved by the company lawyer, if for no other reason than to enable them to be
charged to the internal legal department budget. If they are not so charged, it makes no sense to talk about a legal department budget.
Lastly, the company lawyer should always be in a position to know, for forecasting purposes, the estimated level of the fees to be
charged by outside counsel, also because this forecast will be requested annually by the external auditors responsible for verifying the
company’s contingent liabilities.
Other considerations come into play when structuring the legal department budget, and a few suggestions appear to be in order here.
The budget should be structured in such a way as to provide for all the fixed personnel and office costs, as well as an amount for
external legal fees established by reference to statistics or based on forecasts. It is this budget that should be approved and controlled on a
regular basis by the CEO, and which will be used by the CEO when measuring the performances of company lawyers. However, it should
also allow for the off-budget management of certain exceptional situations that might befall the company, as well as their attendant legal
costs. If, for example, the company is made the subject of a serious and unforeseen antitrust suit, or an action for violation of its duty of
environmental protection following a chemical disaster, with levels of potential liability that would jeopardize the company’s very
existence, these would have to be defended at all costs, irrespective of any limits in the budget on spending on outside counsel. These
exceptional heads of costs, which can be – and usually are – extremely high, are in this way managed separately, without becoming a
drain on the normal budget of the legal department. Viewed in this perspective, it is clear that the costs of performing the legal function
can only be forecast up to a point. Extraordinary events such as lawsuits filed by others, including public authorities, of the kind that
generate significant costs for the protection of the company’s interests, cannot be predicted. As a result, the yearly comparison of the costs
of the legal department in order to identify the patterns requires a separate line for exceptional costs, which would otherwise falsify the
picture of those objective patterns. This holds especially true for outside lawyers’ fees, which are likely to show a significant rise if such
an exceptional event should occur.

2. RELATIONS BETWEEN COMPANY LAWYERS
AND OUTSIDE COUNSEL
A corollary of what said above is that company lawyers, in order to be truly independent, should be the ones principally responsible
to decide as to whether to hire an internal resource for a particular type of legal issue that might be expected to recur, or to pay the costs of
outside legal assistance. When making that choice, the company lawyer will weigh up the nature of the issues, the specific legal expertise
required to deal with them, and the availability of such resources both internally and externally. Another factor will be the workload of
the legal department at any given time, an assessment that might prompt a decision to use outside counsel to handle any peaks in the
workload.
In general terms, when a company lawyer is not obliged to use a particular outside lawyer for a particular issue, but is free to decide
what matters to entrust to the chosen outside lawyer, he or she will prefer to keep the work with the most interesting legal content inhouse, and give the outside counsel the more routinely work. Examples might be due diligences, legal researches, company secretarial
work or credit recovery.
All of this seems at first sight simple and bordering on the self-evident. The fact is, however, that especially in Europe, experience
shows that this kind of approach often meets with strong resistance from management, for a whole series of reasons. Some of these
reasons are clear and understandable enough, others less so. Into the first category fall reasons having to do with the CEO’s conviction
that his company lawyer does not have the standing to make those “make vs. buy” choices, or find him the best outside lawyers, or, once
that person or firm is chosen, maintain contact with them, monitor them and evaluate their work.
When management resistance is due to such reasons alone, the CEO should seriously consider whether he can continue with a
company lawyer in whom he has little confidence and whom he does not rate as equal to the task. That lawyer should be replaced with
one who is able to fulfill the functions described so far. The sooner this is resolved, the better it will be for the company.
But the problem is often not that simple: the irrepressible tendency of many CEOs and other managers to choose and deal with outside
lawyers themselves, bypassing the company lawyers, defies analysis in terms of factors that can be readily understood or at any rate
acknowledged. Sometimes the CEO is flattered to be in contact with prominent outside lawyers, whose prestige reflects back on him. He
would not delegate that pleasure to his company lawyer. It goes without saying that the company lawyer rarely sees the fees charged
directly by the outside lawyer to the CEO, who pays without a murmur, however exorbitant they may be, appearing to believe that the
higher the fees, the greater the prestige associated with dealing with such a paragon of the profession.
Worse, the CEO may, albeit tacitly, come to cast his external advisor in the role of supervisor of his company lawyer, who ends up
being controlled by the outside counsel, and not vice versa, thus seriously affecting the company lawyer’s independence. As one can
imagine, the outside counsel is hardly likely to show much interest in the in-house lawyer’s professional development, the result of
which would be to make his own services more expendable in the eyes of the CEO.
Apart from the – fortunately rare – cases where the situation becomes toxic, I should point out that direct resort by a CEO to outside
lawyers is sometimes motivated not only by the considerations of prestige and status described above, which are, after all,
understandable on a human level. There may also be less respectable reasons.
The first is that the external lawyer is not part of the company, and unlike the company lawyer, is not therefore in a position to verify
the facts given by the CEO when seeking advice. His opinion, then, will simply reflect the facts as provided to him by the CEO. It would
be unthinkable for an outside counsel to contact other functions or divisions in the company to verify or contextualize the facts presented,
in the way a company lawyer would who knows his or her way around the company. What I am trying to say here is that, in a sense,
when a CEO requests an opinion from the company lawyer this implies a willingness to submit to that person’s control and judgment. If
the CEO wishes to distance himself from an company lawyer’s opinion, he must in some way justify himself; by contrast, if he wishes to
ignore the opinion of an outside lawyer, all he has to do is throw it in the wastebasket. It is understandable, therefore, even if not
justifiable, for a CEO to prefer to go directly to an outside expert authority in matters of vital concern for himself or the company.
It also bears remembering that in some highly bureaucratic subcultures, particularly in State-owned companies, where the actions of
the CEO are frequently subject to criticism, ostensibly for formal violations of the law but essentially politically motivated, that CEO might
wish to cover his back before the Board of Directors, the shareholders and interested politicians by arming himself with legal opinions
that support what he is doing. An objective and technically accurate opinion from the company lawyer will carry less weight in such
situations, in the eyes of that CEO, than a supporting opinion from an outside luminary, recognized as such at the national level and
politically well connected. Obviously, where that is the reason why the CEO seeks an opinion from the outside “guru”, the cost of that
opinion does not matter much, nor does the fact that the company lawyer could have provided the same advice as part of his or her job, at
no extra cost to the company.
Leaving these more extreme variants of the relationship with outside counsel and returning to what should be the norm, relations
with outside counsel generally go through the following phases: the decision whether to bring in outside counsel, the choice of firm,
control and monitoring of their work, evaluation of the results and payment of the fees.
On the decision to refer to outside lawyers, this is in some cases unavoidable, for example in litigation, in others it is driven by the
need for specialist knowledge that is not available in-house, and in still others it is dictated by circumstance, such as the need to absorb
peaks in the workload. In all cases where outside counsel are used, they act on behalf of the company lawyer, who is responsible to the
CEO for their performance. A corollary of this is that external lawyers should not, therefore, be in contact with others in the company
apart from the company lawyer, unless he or she specifically asks them to do so or gives approval, for example where technical issues are
concerned.
Once the decision has been taken to use outside counsel, the right lawyer must be chosen. The first question here is whether to choose
a large firm or a smaller boutique law firm, or whether the firm should be international, national or local. The choice will depend on
criteria the company lawyer will know how to weigh from one occasion to the next, keeping in mind that ( a) a large firm may not always
be more suitable than a small one, but it will certainly cost more; (
b) a large firm is indispensable when a full range of assistance is
needed, including the logistics of holding meetings, drafting documents that go through a series of revisions in a very short time frame,
sometimes at night, effectively requiring 24-by-24 availability, or where the issues cover a number of specialist fields (for example
industrial property, antitrust or environmental law); ( c) an international firm is essential for questions with elements involving more than
one legal system; and (d) a local firm is better suited to dealing with issues requiring contacts with local or decentralized authorities.

If a large firm is chosen, good company lawyers know that it is not the reputation of the firm in general that counts, but the particular
partners or associates assigned to handle the issue before them. The company lawyer therefore needs to know who are the best lawyers
within a firm, and ask for the work to be given to them. That can be difficult since, by definition, the best partners or associates are also
the busiest.
The choice of outside counsel cannot be made without taking account of the cost. The times are long gone when it was considered
indelicate to raise the issue of outside counsel’s fees with them at the outset, and they were paid with no questions asked. In some cases
companies even hold fee contests online to allocate legal work, and law firms now regularly take part in them, with the work going to the
firm offering the best value for money.
More generally, though, it is perfectly legitimate, and even advisable, to have a preliminary discussion about the likely level of fees the
firm will charge for its services, with some possible exceptions to which I will revert below. The traditional objection, one which I hear
much more rarely nowadays, is that the turns the case will take, the difficulties that might arise and the time that might be needed cannot
be predicted. Here, it is easy to answer such objections by seeking to base the forecast on certain predetermined parameters or
assumptions, which the company lawyer will be able to, and should, monitor on a regular basis, so as to approve any necessary
departures from the forecast and avoid last-minute surprises. It is, in fact, vital for the company lawyer’s control of his or her legal fees
budget, allocated by the CEO and for which that lawyer is responsible, to have as accurate as possible a grasp of what a given piece of
outside legal work will cost.
All these observations should obviously be taken with a pinch of salt in certain situations, as the wise company lawyer will
recognize. When consulting an individual of particular standing, for instance (the example that springs to mind is that of the company
lawyer consulting his or her old law professor), it would be preferable in my view to wait for the invoice and simply pay it. Unpleasant
surprises are unlikely. The same applies to lawyers working as sole practitioners, with whom there is a longstanding relationship of
friendship and esteem. In such cases, the outside lawyer normally gives the company lawyer an indicative estimate of the likely fees, thus
giving him or her chance to weigh the situation and avoid surprises. What I am trying to say is that there is no need to go to extremes or
seek a one-size-fits-all solution, though there must be a system in place to forecast and control the costs of using outside lawyers. There
should be room for flexibility in order to safeguard individual personal relationships that might be valuable to the company.
Once the choice of outside counsel has been made, it falls to the company lawyer to control and monitor their work. One way to
exercise such control is to indicate how many associates or junior members of the firm the partner in charge of the matter may bring to
meetings at the client’s expense. There can be a tendency, in practice, for law firms to bring large numbers of people to meetings, all of
whose time is charged to the client; the firm is the one to benefit (in terms of training for its employees) rather than the client that is paying
for it. Another example, perhaps still more prevalent, is to ensure one is not paying for generic opinions on the law applicable to a
particular set of facts, of the kind every law firm has available on its database and which other clients have already paid for several times
over. This is the greatest danger when the persons consulting outside counsel are themselves non-lawyers, who will be asked by outside
counsel to pay for advice of a general nature that is already available. Only a company lawyer can identify exactly what question to put
to the outside counsel and by doing so that lawyer is adding value to the company, which deserves to be rewarded.
Once the outside lawyers have performed their task, the company lawyer must, obviously, evaluate the results and decide whether to
use that firm again in the future. In this respect, though, the company lawyer needs to bear in mind that the obligation on outside lawyers
is one of means and not of result, so that failure to achieve a desired objective is not, of itself, a sufficient reason for losing confidence in
an outside lawyer.
Still on the subject of evaluating outside counsel, I would add one point that is rather obvious. The company lawyer is, or should be,
in a position to assess the intrinsic added technical or professional value of the outside lawyer from an educated standpoint, while other
managers in the company might be more easily influenced by other factors, and give undue weight to the sort of “presentation” or
“packaging” skills that any lawyer, internal or external, acquires to some degree.
As to the final invoice, if regular and systematic controls are implemented on the work of outside counsel and the costs at any given
time, there should be no nasty surprises for the company lawyer. There are now software programs available for the regular control of
outside lawyers’ fees, using forms they fill in online providing the company with visibility at all times of its fee exposure to that outside
lawyer on any given matter. If the company lawyer is reluctant to use such sophisticated tools for fear – often justified – that they will
prove unduly rigid, he or she must still find ways to ensure that the final invoice does not come as a rude shock and put him or her in an
embarrassing position vis-à-vis the CEO. Asking for regular and frequent updates on the level of costs to date and the estimated final total
is the least he or she should do.

3. ROLES OF COMPANY LAWYERS
IN ARBITRATION PROCEEDINGS
I would like to conclude by putting the above mentioned observations in the context of one specific issue: the relations between
company lawyers and outside counsel in arbitration proceedings. I will start with the observation that the parties’ company lawyers are
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conspicuous by their absence from international arbitral proceedings . Yet, company lawyers are in the end the ones responsible to the
CEO for identifying the strategy of the arbitration and managing the process, applying the same standards as they do to all the other legal
issues facing the company. A truly independent company lawyer should consequently be much more involved in arbitration
proceedings, by interacting with the chosen outside counsel in various ways.

3.1. Selecting outside counsel and controlling them
during the proceedings
Large legal departments of multinationals can, on occasion, conduct an arbitration using exclusively internal resources, but outside
counsel are almost always brought in. The selection of outside counsel is one of the main responsibilities of the company lawyer.
When using the services of a major law firm, the company lawyer will want to know, and approve, the individual partners or
associates who will be working on the arbitration, given that the reputation of the law firm itself is no guarantee of the competence of the
individuals handling the case. I believe every arbitrator has at one time or another been surprised to see counsel for the parties, even from
highly regarded law firms, performing below the expected level, and been prompted to wonder if their written memorials or oral
pleadings have in fact served their clients’ interests as well as they might.

3.2. Selecting the arbitrators in collaboration with outside counsel
There is a well-worn saying, though true for the most part, that “arbitration is only as good as the arbitrators”. In practice, unsuitable
arbitrators can turn arbitration into a game of chance. And it hardly needs stating that a sound choice of arbitrators by the parties, and of
the Chairperson by the two co-arbitrators (when the choice is theirs to make), is strategically decisive in bringing about a positive
outcome to the arbitration.
The choice of a co-arbitrator should not be left exclusively to outside counsel, as often happens, but the in-house lawyer should be
fully involved. In particular, if the candidates for co-arbitrator are interviewed, the in-house lawyer should take part in the interviews
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(within the permitted limits ) so as to be able to form his or her own opinion of the candidate and put questions that will be of critical
relevance to the company lawyer but not necessarily to an outside counsel. Those questions should cover the candidate’s preparedness
as co-arbitrator to involve the parties in the choice of Chairperson, his or her availability in terms of time (in the interests of the swift
conclusion of the proceedings) and openness to facilitating a negotiated settlement.

3.3. Determining the arbitration strategy: written submissions,
hearings and the role of corporate management
Both company lawyer and outside counsel should work together to determine the strategy to be pursued in the arbitration, deciding,
for example, whether the request for arbitration should be as comprehensive as possible (as in the main civil law systems) or simply
contain those elements deemed to be essential, reserving the full legal argument for the written memorials to be filed later (as in the main
common law systems). In case of disagreement, however, the opinion of the company lawyer should prevail, as the responsibility lies
with him or her, and outside counsel must remember that their role is to assist the company lawyer in discharging that responsibility.
It is a good idea for company lawyers to be present at the hearings, as questions often arise in the course of the hearings about a
party’s business, or other questions of fact, on which they are likely to be more fully informed than an outside lawyer.
Furthermore, by taking part in the hearings, the company lawyer will be able to form a better view of the way outside counsel are
implementing the agreed arbitration strategy, and to intervene whenever it seems necessary to put matters back on course, either in terms
of the strategy itself or of the outside lawyer’s handling of the case.
Lastly, the company lawyer is familiar with the structure and operations of the company, and therefore in a better position to decide
when one of its managers, or even the CEO , should attend the hearings if major decisions have to be taken.

3.4. Proactively participating in attempts at settlement
Perhaps, more important than anything else is that company lawyers grab any opportunity arising during the arbitration proceedings
to reach a negotiated settlement. They appear to be in a better position than outside counsel to decide if and when, in the interests of the
company, a reasonable settlement is better than a final award which identifies one clear looser and one clear winner. In the end, outside
counsel acting in arbitration are basically litigators, lacking the negotiating skills that a company lawyer generally has. Additionally, it
cannot be hided that outside counsel may find themselves in a situation of conflict of interest when pushing for an early settlement as
opposed to the continuation of the arbitration through the end.
Conclusion
In the light of what said above, I wish to make some concluding remarks on how the requisite of independence of company lawyers is

significantly strengthened by their role in the selection and monitoring of outside counsel.
First of all, a company lawyer is truly independent when he or she is allowed to effectively manage the legal operation of the
company, at the same level the other company’s functional managers manage their respective functions. In order to do so, the company
lawyer should have a budget for legal expenses, for which he or she is responsible towards the CEO. Within the limits of such budget, the
company lawyer should be free to decide the appropriate percentage of internal costs
vs. external costs, i.e., the costs of using external
lawyers.
As a corollary to that, the company lawyers should be the person primarily responsible for identifying the need for external lawyers,
selecting and monitoring them, as well as approving their fees. A company lawyers cannot be really independent with respect to the
other functions of the company, if those responsible for such other functions feel free to select outside lawyers bypassing the company
lawyer. Obviously, this general rule may suffer exceptions under given exceptional and justified circumstances.
Finally, company lawyers are too often absent from the management of the arbitration cases in which the company is involved. This
absence undermines the company lawyer’s independence vis-à-vis outside lawyers and other company’s functions. Yet, company
lawyers are better qualified than outside lawyers to make valuable contributions at important junctures of the arbitration proceedings,
such as attempts at reaching negotiated settlements.
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“Without creative, independently thinking and judging personalities, the upward development of society is as unthinkable as the development of the individual personality without
the nourishing soil of the community”
Albert Einstein

Introduction
The art of synthesis is challenging, particularly when the subject matter concerned is vacuous or vain. Nor is it straightforward when,
on the contrary, one must cover an area that is rich and complex. I find myself very much in the latter scenario. The ECLA White Paper is
burgeoning with the reflections of its many contributors, each with his/her own experience, history, culture, career path and vision. To
provide a succinct account of their essential features is a tall order, a bit of a gamble. I only hope that the authors will look kindly upon
my effort and understand why I have had to take certain shortcuts as I outline their ideas as part of an overview which, I admit, remains
more of an exercise in style. The frustration I have felt in having to write this summary in a few short days is easily offset by the pleasure I
have had in reading all of these contributions. The value added they provide, both for the community of lawyers and all other
stakeholders, is without doubt unique and will stand the test of time.
Why tackle an issue such as the independence of company lawyers? The notion of independence is a mysterious one and must be
approached with a great deal of modesty and realism. As suggested by Jean-Charles Savouré, independence can never be absolute. It can
be invoked but never proven. For how can one demonstrate that a particular judgement has been completely uninfluenced? The
independence addressed in this White Paper is intellectual in nature. However interesting the philosophical debate surrounding this
concept may be, what motivated ECLA to bring together the contributions of such diverse authors from different countries is the fact that
independence crystallises the entire debate around the notion of legal privilege (or, depending on the country and relevant model, the
confidentiality of legal exchanges). Some authorities, European judges in particular, feel that company lawyers’ lack of independence
denies them all possibility of benefiting from this privilege. But from another perspective, company lawyers cannot have any real
independence without recognition of some form of legal privilege, given that their clients (i.e. the company that employs them,
represented by various parties) will only speak unreservedly to their legal counsel if they can be assured that what they say will be
protected. Louise Pentland points out that lawyers can only create value if they are innovative, for which they must be able to
communicate with the other members of the company in complete confidence. Furthermore, in the absence of any legal privilege, it is
difficult to truly establish a climate of trust in the context of exchanges between company lawyers and their interlocutors.
Recognition of intellectual independence is a pre-requisite for the provision of valuable legal advice, as I set out to show in Section 1.
Independence is above all a state of mind, and the fact that a company lawyer is bound by an employment contract to the company in
which he carries out his legal services is not sufficient to deny him this recognition. This conservative position is now completely out of
sync with the reality of the missions entrusted to company lawyers. These missions are increasingly complex and require those
responsible to be in a position of complete confidence when tackling legal risks that threaten not only the value of the company but
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society as a whole .
Once it has been assumed and recognised, this independence must be included in a legislative or regulatory framework, as is already
the case in many countries (Section 2). The introduction of a professional code of conduct (would) reinforce the duties and
responsibilities of corporate lawyers. These are the corollaries of their independence, which can only be fully realised if all those
concerned – company lawyers and senior executives alike – are willing to accept all aspects thereof.

1. INTELLECTUAL INDEPENDENCE: A PRE-REQUISITE
FOR VALUABLE LEGAL ADVICE
The reason it is important for the intellectual independence of company lawyers to be recognised just as much as that of external
lawyers is that it constitutes the very essence of their profession.

1.1. Independence as a state of mind
Pierre Charreton defines independence simply as “ the ability for the company lawyer to do the job for which he is hired and paid ”, while
Dominique de La Garanderie reminds us that “ a lawyer is paid to explain if something is possible or not, while applying the rules of law ”. So
how can we say there is a difference between external and company lawyers if the tasks entrusted upon them are the same? As pointed
out by Christophe Collard, “ Independence does not mean impartiality, nor does it require neutrality, either for external or in-house lawyers ”.
Independence is both a notion and a state that is inherent to legal functions, and, as demonstrated by Jean-Charles Savouré, any
lawyer hired to identify, understand and interpret legal norms should in principle do so from a position of complete neutrality. Failing
this, his performance will suffer: for isn’t the legal profession the only one (compared to others) that is ultimately evaluated by an external
authority, i.e. a judge? Rakesh Prusti astutely observes that independence, in the particular case of company lawyers, is a form of
delegation whereby certain functions of good governance necessary for healthy market practices are handed over to an expert.
Independence is in reality a “ multi-faceted” concept, to borrow the expression used by Giovanni Cerutti. It signifies both intellectual
independence and an ethical professional approach – professional skills as well as qualifications and abilities. Dinka Sago feels that it is
manifested in the courage needed to issue a legal opinion and convince the management of a company to take it into consideration, even
where such advice may be unwelcome. And who among us can demonstrate conclusively that the real-life situations experienced by
company lawyers are not the same as those experienced by external counsels? The intellectual independence of a general counsel, and of
company lawyers more generally, is the very essence of their role, which requires them to “
steer the organisation away fromthe potential
hazards of integrity landmines” (Rakesh Prusti). If company lawyers are expected to be as effective in defence as on the attack, they must be
able to take risks without compromising the integrity and ethics of the company. Only the ability to make independent judgements will
make this possible. Such independence is vital in a context in which legal, financial and reputational risks have become paramount for
all companies, regardless of their size, country of origin or profession. Björn Fasterling argues that it must be “
an achievable normative
requirement” and not “an accurate account of an existing state of affairs ”.
This intellectual independence is made all the more necessary by the fact that lawyers have to advise companies in a legal, political
and economic environment that is becoming increasingly complex (Hrvoje Markovinovic and Antun Bilic). The proximity between
company lawyers and other members of the company may initially appear to be a weak point when it comes to achieving such
independence, but many of the contributors to the White Paper assert the contrary. In particular, they emphasise that unlike external
counsels, company lawyers are able to escalade a decision they believe is not in the best interest of the company (Stéphanie Couture).
Suzanne Le Mire proposes an “independence model” with four key elements: capacity (intellectual independence, which can be
traced back to one’s legal training), status (the role and position of lawyers within the company), power (the main indicator being the
links between the General Counsel and the CEO or Chairman of the Board) and structural barriers (how legal department is structured
within the company, making it possible to resist external influences). This model shows that although independence cannot be
“demonstrated” as such – it is a state of mind – it can only flourish if certain conditions are fulfilled, whether in relation to how legal
functions are governed within a company or measures to safeguard the independence of lawyers from the risks of pressure, both
internally and externally, as we will see later.
So if independence is a state of mind, is the mere presence of an employment contract between the company and its lawyer sufficient
to destroy it?

1.2. The notion of independence must be freed from simplistic dogma
In the AM&S and Akzo rulings, European judges clearly rejected any possibility of recognising the existence of a legal privilege where
there is an employment relationship, as explained in detail by Maurits Dolmans and John Temple Lang. Waldemar Koper attacks this
case law as superficial, given that it is based on general assumptions rather than on comprehensive professional and academic studies.
The opinion of Advocate General Juliane Kokott in the case of Akzo, as analysed by Christophe Collard, identifies four factors that
work against independence: the company lawyer’s total economic dependence on his employer; his obligation to respect the instructions
of his employer in carrying out his work; the existence of conflicts of interest; and his personal adherence to the company’s strategy and
policies.
European Commissioner Mario Monti believes that recognising the confidentiality of exchanges between company lawyers and
senior executives could lead to fears that some information would be concealed, thus making the work of the European Commission more
difficult. Two remarks can be made here: if the same exchanges took place with external counsels, can one definitively say that there
would be no fears of such concealment? And second, Commissioner Monti seems to overlook one positive dimension, i.e. that exchanges
in complete confidence between company representatives and their in-house counsels would actually facilitate the disclosure of legal
risks and therefore the lawyer’s role as a guardian of the company’s financial and ethical integrity.
A more in-depth examination of the employer-employee relationship shows that the notion of “legal subordination” in labour law is
not incompatible with the “independence of the employee”. Focusing on the particular case of French law, Christophe Collard shows
how this compatibility has been recognised in several professions, notably in the medical sector, but also in the case of artists,
researchers, etc. Jacques Barthélémy draws on the same examples and points out, not without irony, that in France “
physicians and
barristers adopt radically different solutions in the name of independence: the former accept salaried employment with a company (notably a clinic or
hospital) but not with a colleague; the latter accept internal salaried employment but not as a company barrister
”. The French Court of Cassation

has held that technical independence is not incompatible with the legal subordination that characterises the employment contract. The
example of doctors is also highlighted by Aare Kruuser in a context very different from that of France: Estonia. Philippe Lambrecht and
Nathalie Ragheno meanwhile emphasise that it is important not to confuse “subordination” and “independence”. Indeed, the
suggestion that there can be no independence once a lawyer is bound to a company by an employment contract is totally counterintuitive
for lawyers from the American or even the British culture. Björn Fasterling points out that to rule out independence because of an
employment contract constitutes an unnecessary barrier to improving intra-organizational governance.
It would appear therefore that the position adopted by the European authorities is outdated.
Jacques Barthélémy rightly raises the following fundamental question: “
Does the company lawyer hold a job or does he practise a
profession? ” In order to answer this question, we must first accept that technical independence is compatible with legal subordination.
But if a company lawyer is above all a “legal practitioner” serving the wider interests of a company, then he should be able to follow a
code of good conduct (or the equivalent), as is already the case in many countries.
Other arguments can be brought to bear in support of this demonstration. Outsourcing the exchange of legal information so as to
benefit from the protection afforded by confidentiality is not a rational step from an economic viewpoint. It is no more than an artifice
which companies are effectively obliged to use and which is costly and bureaucratic, as pointed out by Dinka Sago.
Furthermore, company lawyers should in principle have much greater knowledge of corporate activities than their external
counterparts (Le Mire), which leaves them particularly well-placed to play a key role, that of “preventive lawyering”. Jeffrey Levy also
tells us that his time as a company lawyer – and employee – helped him to develop his capacity to provide independent advice (note that
he also practised as a lawyer with a “liberal professional status”).
Finally, the belief that external lawyers are subjected to less pressure than company lawyers stems from a misunderstanding of the
practical realities of these professions. As Jean-Charles Savouré points out, “ no business lawfirmlikes the idea of making a client unhappy ”.
Many of the contributors to this publication – including external lawyers – recognise that an “independent external lawyer” can in fact
be economically dependent on his client(s) and therefore find himself in a comparable situation to that of a company lawyer. This can be
true of lawyers working for small or large firms, as explained by Giovanni Cerutti, who cites several academic studies to support this
view. Bruno Cova also argues that certain factors can effectively undermine the independence of external lawyers: the fear of losing an
important client or the fact that they can have long-term relationships with the client and therefore may be loyal to some members of the
management team.
Although the intellectual independence of company lawyers is clear from the facts and the reality on the ground, it nonetheless needs
to be structured and guaranteed by a regulatory framework, whatever form this may take.

2. THE NEED FOR A FRAMEWORK OF INDEPENDENCE
Like dependence, while it cannot be scientifically demonstrated, intellectual independence is clear from the facts but must also be
underpinned by rules of ethical conduct. These would make it fully effective and give rise to duties and responsibilities for those to whom
it is “granted”.

2.1. Guaranteeing independence through rules of ethical conduct

Such a guarantee should be provided as a minimum requirement in all EU member States. Let us not forget one of the arguments put
forward by the European judges in refusing to grant legal privilege: “ a large number of Member States deny privilege to communications with
in-house lawyers”. Curiously (or perhaps not), the Court of First Instance and the Court of Justice in the Akzo ruling largely recycled the
content of the AM&S ruling, without regard for the fact that the situation had evolved (changes in certain countries; increasingly complex
and varied tasks completed by company lawyers). The absurd situation that prevails in some countries is very well summarised by
Stephan Grynwajc, who tells us that certain company lawyers “ have found themselves the victims of poorly designed regulations which sacrifice
a majority for the benefit of a minority”. Grynwajc also highlights an equally absurd scenario involving a company in which the US General
Counsel had to refuse to share information with the Global General Counsel based in France due to the differences in protection offered to
legal exchanges. It is clear that this generates a risk for the companies concerned. Michael Junge, Bernhard Fischer and Cornelia Koch
make similar observations, citing examples of company lawyers who have found themselves in uncomfortable situations to say the least.
Unfortunately, the desire to remedy such situations faces a certain breed of conservativism which has long dominated in some countries,
and especially in France, as pointed out by Jean-Michel Darrois.
Yet, as made clear by Mautits Dolmans and John Temple Lang, since the Akzo case several legal rulings have been that tend towards
the recognition of “privilege” for company lawyers (in particular rulings by the European Court of Human Rights, UK Competition
Appeal Tribunal, Brussels Court of Appeal and Dutch Supreme Court). It is therefore clear that the more member States recognise the
confidentiality of legal exchanges and advice issued by company lawyers through the introduction of professional regulations, the more
the European authorities would be inclined to modify their position. In December 2013, the Italian Ministry of Justice also officially added
the AIGI (Italian association of company lawyers) to the list of leading national associations of unregulated professions, making it
eligible to discuss and submit “Common Platforms” to the Commission under Directive 2005/36/EC. It should also be noted, as
highlighted by Michael Junge, Bernhard Fischer and Cornelia Koch, that Rules 287(2) and (3) of the Rules of Procedure for the Unified
Patent Court explicitly extend the attorney-client privilege to lawyers and patent attorneys in the broadest possible manner.
As long as some countries fail to attribute a particular status to company lawyers or subject them to any professional regulations, a
distinction operates in terms of the “professional duty” that must be respected by all lawyers. This distinction – or distortion – is not a
good thing for companies, society as a whole and the lawyers themselves.
In those countries where lawyers, whether they work for a law firm or a company (with an employment contract), are subjected to a
general code of behaviour or ethics, they share the same DNA and see themselves first and foremost as lawyers rather than employees
(Stephan Grynwacj). In the United States, as James R. Silkenat explains, practising company lawyers must respect the American Rules of
Professional Conduct. And independence is not a “ normative incident of a lawyer’s functions ” but rather “ a core part of the function of a
lawyer”. The US also safeguards independence in the wider interests of all. In Germany, core duties are imposed upon lawyers, whether
they work in-house or in a law firm. In Spain, company lawyers must “
faithfully fulfil the deontological obligations and norms of the
profession” and “ act with liberty and independence, with no limits other than those imposed by the Lawand by ethical and deontological norms
”
(Juan-Antonio Cremades). The Deontological Code of Spanish Lawyers applies to company lawyers. Manuel Lopes Rocha and Inês
Almeida Costa explain that in Portugal the Statute of the Bar Association (SBA) rules that a lawyer’s independence cannot be restricted
by any guidance or instructions from the employer. Here, professional regulations serve to safeguard the duties of lawyers, and
employment contracts must meet the requirements of the SBA’s principles. It is interesting to note that Article 68 of the SBA “
explicitly
establishes urbi et orbi the full compatibility of the exercise of the legal profession with legal subordination ”. In the Netherlands, the rules for those
company lawyers are laid down in the Verordening op de Praktijkuitoefening in Dienstbetrekking (Regulation of the Dutch Order of Lawyers,
Nederlandse Orde van Advocaten, on the Exercise of a Practice as an Employee-1996), as demonstrated by Han Kooy. In Belgium, as
Philippe Lambrecht and Nathalie Ragheno explain, the Code of Deontology of the Belgian Institute of Company Lawyers stipulates that
company lawyers must respect the law and promote it within the company. In Poland, the independence of company lawyers is strongly
protected by the provisions of the Act on Legal Counsels (ALC) and those of the Legal Counsel Code of Self-regulation (LCCS) (see
Waldemar Koper).
In substance, in the words of Stéphanie Couture, “ independence should not be recognized in a vacuum ” because it is “ part of a complete inhouse counsel structure as it ensures a truthful legal opinion and provides freedomto consider the real client: the legal entity ”.
As we can see, many countries recognise the independence of company lawyers inasmuch as the exercise of their profession comes
with certain ethical/deontological requirements that are made explicit either in regulations or as part of a code. Where this is not the case,
there are calls for change given that company lawyers and external (business) lawyers in reality practice professions with similar
characteristics (in the case of Finland, see Tiina Lencioni on the position of the Finnish Industrial Lawyer’s Association).
Duties and privileges are inextricably linked. It is because the confidentiality of their exchanges is protected that lawyers have a duty
to objectively advise their clients (and vice versa). As pointed out by Kristina Nordlander, professional duties become even more
important in a context in which compliance requirements are increasingly preponderant. She writes of an area in which rigorous duties
imposed on company lawyers to remain independent are particularly evident, as in the case of data protection. Whether in France or in
Germany, to cite just two examples, lawyers must be able to act with complete independence when serving as data protection officers. The
regulation proposed by the European commission leans in this direction, stating that data protection officers (DPO) should be in a
position to perform “ their duties and tasks independently ”. And J. Trevor Hughes also fully demonstrates that independence is a crucial
issue for a lawyer who acts as a DPO.
“Professional duty is to the company itself, rather than to its individual officers, directors or employees
” (Jeffrey Levy). And, to some extent,
this duty makes the company lawyer the firm’s “ guardian of moral capital” (Victor Tettmar, cited by Constance E. Bagley and Mark Roellig)
or “ guardian of corporate integrity ” (Rakesh Prusty). Company lawyers have also been described as “
watchmen” (Dominique de La

Garanderie) and the “ catalyst for the means of embodying the general interest
” (Jacques Barthélémy). So are company lawyers the
“gatekeepers” of corporate governance? This question is raised by Ejan Mackaay, Stéphane Rousseau and Julie Biron, who argue that
gatekeepers must have the power to prevent wrongdoing, must have reputational capital, and this reputation “ must exceed the benefit they
could drawfromfalse certification ”. Given their place within the company and their capacity to access information about it (more so than
external counsels), it would appear that company lawyers do indeed have the right profile to act as gatekeepers.
Another question, and one which is the subject of intense debate, is that of the separation of compliance and legal functions within
companies. In order to preserve the independence of company lawyers, would it not be better to entrust tasks relating to compliance to
other members of the company (see Constance E. Bagley and Mark Roellig)? Björn Fasterling and Erik Normann Warberg argue that if
company lawyers are responsible for compliance, then independence is the key to effective compliance and its essence is “ that a company
allows values to conflict in the first place ” (Fasterling). If a company lawyer’s capacity to carry out compliance-related tasks with complete
independence were guaranteed and protected by safeguards, Björn Fasterling suggests there would be no point in separating the legal
department from the compliance department.

2.2. The responsibilities of company lawyers and senior executives
in expressing independence

As many of the contributors in the White Paper recognise, the role of General Counsel, and company lawyers more broadly, has
diversified and gained both in prestige and responsibility. Increasingly, they contribute to the development or at least the implementation
of company strategy, as Noëlle Lenoir reminds us. For Philippe Coen, “
the legal function should be viewed and considered nowadays in a
globalized systemwhere more than ever, the economy need strong companies and companies cannot survive strongly without a valued and forceful
legal function, caring for the compliance and citizenship of the company with a high level of ethics inside: the legal department independently minded
while remaining a management business partner and close advisor ”.
However, one must not disguise the potential limits on the independence of company lawyers: their career within the company, the
pressure to which they are subjected from other company members, etc. And they must be capable of resolving the many dilemmas that
arise, particularly when it comes to revealing a breach of a legal norm by a senior executive or manager. Aleksandr Popov suggests that
managing such dilemmas is fundamentally about the ethical behaviour of legal professionals; it is by not losing sight of their obligations
in terms of ethical conduct that company lawyers will be able to strike the right balance between the required legal standards and the
rational imperatives of doing business. But, as we have already seen, company lawyers must always remember that they serve the
interests of the company rather than those of any one individual therein.
It is the responsibility of senior executives to ensure that company lawyers can carry out their tasks with the required levels of
intellectual independence; failure to do so may result in opinions or advice that place the company at risk. Yet what executive could
possibly think that he could gain anything by such actions? Pierre Charreton is categorical: “ the company will be in danger if its lawyer has
to engage in self-censorship ”. Company lawyers must be able to challenge the options chosen by the company’s internal members, even at
the highest levels. Executives must see the company lawyer “ as a sort of referee who will whistle the potential legal issues he identifies ”, and the
fact that he is an employee of the company should in no way undermine his professional practice: “ Why hire a professional and not use or
benefit fromhis/her expertise? ”, asks CEO Michel Giannuzzi. William Feugère comes to the same conclusion: “ If a company decides to employ
a legal expert, it is clearly not so that he will validate the employer’s wishes, but rather so that he will clarify with precision the legal and judicial
issues surrounding a strategic decision and present the advantages and risks so that a decision may be made with full knowledge of the facts
”. For
Stéphane Baller, it is the “ collective responsibility of all stakeholders to guarantee independence to company lawyers ”.
Another important factor in safeguarding independence is to allow the General Counsel to report directly to the CEO or even the
Board, as required. Bruno Cova and Erik Normann Warberg argue that it is up to the Board to ensure that the General Counsel or Legal
Director is put in a position to effectively stand-up to the CEO and senior managers (for more on this, see Mikko Heinonen and Micaela
Thorström). Ferdinando Emanuele and Mario Siragusa suggest that the possibility for the company lawyer to interact with the Audit
Committee where necessary will contribute to the development of healthy corporate governance. Björn Fasterling also considers the
existence of a reporting channel to the Board – or to one of its committees – to be a key requirement where company lawyers are
responsible for compliance. But for Stéphane Baller, there is still room for improvement in France.
Again in relation to sound governance, the independence of the General Counsel also requires him to have responsibility for a budget
that covers all of the costs relating to the management of legal opinions and advice, as Ugo Draetta explains. Governance of a company’s
legal department is doubtless an essential factor underpinning the success and efficacy of legal counsel, implying that the legal
department alone should be able to choose external lawyers. Ugo Draetta also considers the centralisation of decisions to seek legal
advice to be proof of independence, and the decision to seek arbitration – including the choice of arbiters – is no different. Budgetary
autonomy is one of the key-indicators proposed by Stéphane Baller in order to assess company lawyers’ independence.
The greater the relationship of trust between the various representatives in a company, including senior executives, and their lawyers,
the more effective the independence of these lawyers will be. In other words, it is independence that generates trust! Nonetheless, Ejan
Mackaay, Stéphane Rousseau and Julie Biron raise the point that if company lawyers totally identify with their client, a behavioural bias
may develop that will diminish their ability to detect wrongdoing. But this argument may be reversed in cases where the company lawyer
clearly understands that his client is not a particular individual within the company, but rather the company as an organisation. What is
more, the same types of bias can also affect external counsels, as these authors recognise.
In the words of Constance E. Bagley and Mark Roellig, the creation of a climate of trust between lawyers and non-lawyers produces
“strategically astute lawyers and legally astute non-lawyers ”, to the greatest possible benefit not only of the company but of the wider
economy. No-one will dispute the fact that running a company in the current era must be done in a way that reflects the values of the
society to which it belongs. This sums up the mindset that underpins Corporate Social Responsibility (CSR). And as part of the virtuous
implementation of “integrity-based strategy”, to borrow the term used by Noëlle Lenoir, company lawyers have a major contribution to
make. Rakesh Prusty remarks that “ howan organization imbibes the singular voice of corporate integrity deep into its systems…determines the
true measure of its success on a sustainable basis ”. Such commitment within the context of CSR is even more essential for listed companies, as
pointed out by Dominique de La Garanderie, who concludes that it is in the interest of any company with a real commitment to CSR “
to
promote the independence of employees with a specific responsibility; it is truly a part of the value system ”. The more the General Counsel (and his

staff) are involved in risk management, compliance and project management, the more they can act as an “ internalizer” – to borrow Mari
Sako’s expression – “ with a powerful and sustainable force for change”.
Company lawyers must also be willing to face up to their responsibilities: “ There is a professional duty not to be complicit in a criminal act,
so if you believe that the corporation is violating the law, you really have no choice but to resign ” (Dan Cooperman, cited by Constance E. Bagley
and Mark Roellig). Philippe Lambrecht and Nathalie Ragheno recount a scenario faced by the Belgian Institute of Company Lawyers in
which a company lawyer who identified unlawful behaviour on the part of the company and, following a refusal by senior executives to
comply with the law, decided to resign, thereby avoiding criminal proceedings. However, it is easier to consider resigning than to
actually go through with it, and for this reason Björn Fasterling argues that such a move would be made all the more practicable if there
were a flexible job market for company lawyers.
Where a lawyer recommends “borderline” solutions, not only might he endanger the company he is advising, but he also runs the
risk of being liable himself, as Jacques Malherbe points out. So where the interpretation of the law may lead to decisions that are risky for
the company, it would appear essential for discussions about the available options to be protected by confidentiality. This is not about
concealing fraudulent behaviour but rather about facilitating all of the legal dialectic and rhetoric in relation to a particular business
situation.
Where professional regulations are in place, whether in the form of moral obligations or a code of ethics, failure to respect the relevant
provisions may lead to proceedings and potentially to disciplinary sanctions, as several of the contributors remind us. And even though
it is not always easy for company lawyers to resist certain forms of pressure, particularly when they affect his remuneration or his
progress within the company, recent cases have shown that company lawyers must also take care to defend their reputation within the
profession.
If they fail to fulfil their functions with integrity and loyalty, company lawyers may be subjected to sanctions. But there is also the risk
that certain senior executives will exert such levels of pressure as to prevent a lawyer from carrying out his tasks with sufficient levels of
independence. Equally, if the CEO is responsible for determining the General Counsel’s remuneration, isn’t there a risk of bias? In such a
scenario, certain counter-measures should be considered. Ferdinando Emanuele and Mario Siragusa suggest that in the case of
retaliatory measures against a company lawyer, a neutral supervisory board should be able to intervene. Jacques Barthélémy advocates a
major innovation in the field of labour law: the creation of a “ parasubordination” status that would be governed by legislation designed to
protect the independence of professionals who exercise a “ vocational activity”.
Conclusion
It is clear that the contributors to the ECLA White Paper are not short on arguments or imagination. Let’s just hope they will be heard
and that the ECLA’s initiative, under the leadership of its President Philippe Coen, will lead to changes imposed both at European level
and in those countries where the independence of company lawyers has not yet been recognised. It is difficult to argue against the view
that the current distortions can no longer be justified (if they ever could be). It is not only the sound management and healthy governance
of companies that is at stake, but more fundamentally the sustainable development of our economy.
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ECLA White Paper’s recommendations
regarding the notion of Independency
by Design Role of Company Lawyers
Noting the Findings of the ECLA White Paper on Company Lawyer’s independence released in 2014.
Noting the incentive for society and for companies to value the notions of rule of law, compliance and legal culture.
Noting the interest for companies to have strong dedicated legal teams.
Noting the interest for companies to acknowledge the role of companies as corporate citizens.
Noting the interest of Company Lawyers as individuals to evolve in our society and to continue to disseminate their input and
participate to the economic and social development.
Noting that Company Lawyers are defined as the members of ECLA organization members across Europe employed by companies.
Noting that the following takeaways have been issued to the benefit of the:
1. general interest
2. companies interest
a. legal compliance
b. enhancement of companies ethical standards
c. corporate social and ethical responsibilities, citizenship and sustainability
3. legal community interest and harmonization of legal qualifications and standards.
As a synthesis of the ECLA White Paper “ Company Lawyers: Independent by Design”, the following recommendations are issued,
in order to gain a better recognition of the consubstantial independent quality of the role of Company Lawyers and of their outputs
to the benefit of their company client it is proposed to:
1. recognize the need and effectiveness for companies to receive independent and honest advice from their Company Lawyers
2. encourage to declare void provisions in work contracts denying independence for Company Lawyers’ practice
3. recognize the accusation of dependency of Company Lawyers as a stigma vis a vis the legal profession
4. urge that Company Lawyers receive an unambiguous state of independence in their practice, both at the European Union
institutional and Member State levels
5. recognize that holding a work contract is not contradictory with enjoying a high level of independence
6. recognize the need to secure legal privilege for all Company Lawyers as being intrinsically linked with the need for the company to
receive independent legal advice
7. acknowledge the benefit of legal privilege to all legal options issued by Company Lawyers and to Company Lawyers to Company
Lawyers correspondence, in recognition of Company Lawyers independence
8. encourage qualified Company Lawyers to join ECLA member organizations in order to reinforce recognition of Company Lawyers’
independence across Europe
9. cease discriminating between outside counsels and Company Lawyers regarding the recognition of independence and its
consequences
10. encourage a better mobility across Europe of lawyers within countries and within practices (Company Lawyers and outside
counsels) in order to achieve the free movement of professions in the single market
11. develop a common platform of ethical rules and rules of professional conduct within the Company Lawyers professions across
Europe and enforced at the local level
12. encourage wherever possible a direct reporting of the General Counsel to the CEO of any said companies or Business unit
13. encourage General counsels to be made members of the Executive Committee of companies
14. develop the positive role and references of Company Lawyers in relevant future European Union and European Member States
legislations relating to companies
15. develop the recognition of the role of Company Lawyers in business education
16. develop Company Lawyers’ ability to be more assertive and self-conscious of their role and level of independency in their practice
17. encourage law students to qualify and embrace Company lawyer careers
18. encourage legislation to improve career-flows: allowing Company Lawyers to become outside counsels and vice versa for the good
of their clients and their individual achievement
19. encourage Company Lawyers to keep distinct the role of legal adviser (when the Company Lawyers holds other functions in the
company)
20. more generally help promote Company Lawyers’ role in general while recognizing their intellectual independence.
Philippe Coen, President of ECLA
Brussels, May 12, 2014
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www.kirp.pl
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Instituto dos Advogados de Empresa
Inst.advogadosempresa@ cg.oa.pt
www.oa.pt
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Macedonian Lawyer Association (MLA)
mla@mla.org.mk
www.mla.org.mk
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European Company Lawyers Association
www.ecla.eu
Follow us on Twitter: @ECLAcontact and linkedin
ECLA is an umbrella organisation of national
associations of company lawyers in Europe
. ECLA has never ceased to gain
recognition since its creation in 1983, making it the leading European association for company lawyers. ECLA is a non-governmental
and a non-profit organisation. ECLA provides an ideal structure to observe the development of the profession across Europe and offers a
unique platform for discussing, networking and lobbying on a European level.
ECLA’s Role
Recognition of the professional status of company lawyers
Identification and promotion of regulatory opportunities for enhancing the position of company lawyers
Identification and elimination of regulatory or judiciary threats to the position or practice of company lawyers across EU member
states
ECLA’s Actions
Building recognition for legal professional privilege
Promoting the profession of company lawyers to the benefit of their companies
Encouraging the freedom of movement for company lawyers across borders
Supporting the discussions on creating frameworks for independence and ethics
Offering continued legal education and sharing best practices across countries (ECLA organises events and takes part in many
legal events and interviews)
Assisting in setting-up and developing local associations for company lawyers within Europe
Liaising and cooperating with other legal associations and international organisations
Influencing other key stakeholders such as the EU Commission, European Parliament, national governments and parliaments
Creating networking opportunities for members, including social networking
Providing benefits to members and their company lawyers who are ECLA members (e.g.; discounts to members for diverse legal
events/services)
Preparing white papers, studies, reports and surveys
Producing a video programme/interviews: ECLAvideo
Publishing a newsletter: ECLAnews
Promoting pro-bono activities for company lawyers
Assisting members in using and sharing existing legal sources of information and knowledge
Sharing best practices on new systems and technologies for company lawyers, e.g. contract management, knowledge
management, compliance and legal risk management.
Credentials
ECLA is a non-governmental observer at the United Nations Commission on International Trade Law (UNCITRAL).
ECLA Advisory Council
The Advisory Council set up by ECLA gathers, supports and conducts research to further ECLA’s promotion of the company lawyer’s
profession. Members of the ECLA Advisory Council are helping the profession on a pro-bono basis and contribute to the advocacy of the
company lawyer’s profession.
Legal Professional Privilege
Legal professional privilege means that communications between a company and its lawyer in which legal advice is sought and
offered are confidential and cannot be used against the company. It is essential to ensure that legal advice can be obtained in complete
freedom. Legal professional privilege should apply just as much to a company communication with its company lawyer as it does to its
outside counsel.
It is a fundamental right of defence – part of due process in a number of European jurisdictions but not at the EU level.
Despite the European Parliament’s vote in favour of extending legal professional privilege to company lawyers before the European
Institutions , this issue was not addressed in the modernised Articles 101 and 102 Treaty on the Functioning of the European Union
(formerly Articles 81 and 82 of the EC Treaty). This has led to significant legal uncertainty and different jurisprudence in the various
member states.
ECLA aims to develop the legal professional privilege for companies and their lawyers and to extend this important concept
throughout Europe. It seeks to have the following principle recognised: communications between a company and its company lawyer
containing or seeking legal advice, should be privileged, provided that the lawyer is properly qualified and complies with the adequate
professional rules of ethics and discipline which are laid down and enforced by the professional association which the lawyer is a
member of.
Independence
Conducting a study on company lawyers’ independence is a part of ECLA’s actions.

Ethics
Ethics create and impose special duties and responsibilities on all lawyers, including company lawyers. Lawyers must comply with
these special obligations in their relationships and interactions with their internal clients (or sole client – the company), business
partners, third parties, both inside and outside the courtroom, judges, fellow lawyers and more generally with any other members of
society.
Drafting a European Code of Ethics is part of ECLA’s actions.
ECLA Members, Organisation and Management
ECLA is an umbrella organisation of national associations for company lawyers in Europe. It is an international non-governmental
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1.Another important constraint is the rule against self-incrimination, which implies that a person may not be compelled to provide answers to non-factual questions

“that involve an admission on
its part of the existence of an infringement which it is incumbent upon the Commission to prove.” See Case C-374/87 Orkem v Commission [1989] ECR 3283 at 3351. The protection is limited
since it only means “that there are certain types of questions which may not be asked.” See Advocate General in Otto v Postbank, Case C-60/92[1993] ECR I-5683, para. 10. It does not preclude the
Commission from compelling an undertaking to provide all necessary facts and documents relating to the subject-matter of the investigation even if those documents could be used by the Commission
to establish an infringement against that undertaking. See Case C-374/87 Orkem v Commission [1989] ECR 3283 and Case C-301/04 P Commission v SGL Carbon AG [2006] I-5915. Thus, the right
to refuse to answer questions (like interrogatories) is limited to questions that seek or lead to an admission of an infringement.

There is also a notion of “attorney work product” or “litigation privilege” that covers all documents prepared by or at the request and subject to the control of counsel in anticipation of litigation.

2.This is similar to Federal Rule of Civil Procedure 26(b)(3), which covers documents prepared in anticipation of litigation and protects “the mental impressions, conclusions, opinions, or legal
theories of an attorney or other representative of a party concerning the litigation.”

S ee Case T-30/89 Hilti Aktiengesellschaft v. Commission [1990] ECR II-163.

3.

See Case 155/79 AM&S Europe Ltd. v Commission [1982] ECR 1575 and Case C-550/07 P AKZO v Commission [2010] ECR I-8301.

4.

Case 155/79 AM & S Europe v Commission [1982] ECR 1575.

5.

For the avoidance of doubt: facts are not privileged. The consideration that a fact is written down in a privileged document does not shield the fact from discovery if it can be found from an

6.unprivileged source.

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+CRE+20010905+ITEM-012+DOC+XML+V0//EN

7.

See, e.g., the Commission’s Proposal for a Directive on Antitrust Damages Actions, available at http://ec.europa.eu/competition/antitrust/actionsdamages/proposed_directive_en.html.

8.

Case C-681/11, judgment of June 18, 2013.

9.

Joined Cases T-125/03R and T-253/03R AKZO Nobel Chemicals and Akcros Chemicals v.Commission [2007] ECR 11-3523, judgment of 17 September 2007, and Case C-550/07 P AKZO Nobel

10.Chemicals Ltd and Akcros Chemicals Ltd v Commission [2010] ECR I-8301, judgment of 14 September 2010.

Joined Cases T-125/03R and T-253/03R Akzo Nobel Chemicals and Akcros Chemicals v. Commission [2003] ECR 11-4771, paras. 120-130. The President emphasized the role of Bar rules in a

11.number of Member States in ensuring in-house counsel were subject to strict rules of professional conduct. See also B. Vesterdorf, “Legal Professional Privilege and the Privilege against Self-

incrimination in EC Law: Recent Developments and Current Issues,” in: Hawk (Ed.), International Antitrust Law and Policy 2004, Annual Proceedings of the Fordham Corporate Law Institute (New
York, 2005), pp. 701 et seq.

Cleary Gottlieb represented ECLA. While the ECJ eventually annulled the order, it did so on grounds unrelated to Judge Vesterdorf’s reasoning. Case C-7/04P(R) Commission v. AKZO Chemicals

12.and Akcros Chemicals [2004] ECR I-8739, at paras. 36-40.

Joined Cases T-125/03 R and T-253/03 R AKZO Nobel Chemicals Ltd and Akcros Chemicals Ltd v Commission [2003] ECR II-4771, para. 186.

13.

European Court of Human Rights, Gillan and Quinton v U.K., judgment of January 10, 2010, no. 4158/05.

14.

[2006] 2 IR 262.

15.

Judgment of July 3, 2012, no. 30457/06.

16.

[2012] CAT 6, December 20, 2012.

17.

R (on the application of Prudential plc and another) v Special Commissioner of Income Tax and another [2013] UKSC 1.

18.

See Gerard, “La reconnaissance du Secret Professionnel aux Avis des Juristes d’entreprise: la Cour d’Appel de Bruxelles franchit le pas”, and Gerard and Dolmans, “Recognizing the legal privilege of

19.in-house counsel”, MLex extra, April 9, 2013.

See X v Delta and others, LJN: BY6101, Hoge Raad, 12/02667, March 15, 2013 (available at www.rechtspraak.nl, ref. LJN:BY6101).

20.

See http://www.oft.gov.uk/news-and-updates/press/2013/51-13.

21.

Holtz, “Legal Professional Privilege in Europe: a missed policy opportunity”, Journal of European Competition Law and Practice, 2013.

22.

See Temple Lang, “The AM&S judgment”, in Hoskins and Robinson (eds.), “A True European: Essays for Judge David Edward” (Hart, 2003) 153-160.

23.

In the UK, for instance, the Court of Appeal in Three Rivers (No 5) defined “client” unusually narrowly to mean, in that case, a group of three individuals specifically given responsibility for the
Three Rivers District Council v Governor and
Company of the Bank of England (No 5) [2003] EWCA Civ 474). The EU concept is wider and encompasses anyone who reasonably needs to know the advice to ensure compliance by the company
(see Hilti, above)

24.conduct of the proceedings. The implication was that only communications with this narrowly-defined “client” group may be privileged (

An appeal brought before the EU General Court asserted that the Commission “ lacks the investigative and enforcement power to compel EU subsidiaries to produce documents and to provide

25.information under the sole custody and control of legal entities located outside the Commission’s jurisdiction” (Case T-140/07 Chi Mei Optoelectronics UK v. Commission). The Chi Mei
case was unfortunately settled, leaving the issue open.

The territorial scope of the Commission’s investigatory powers, and in particular its power to compel the production of information located outside the EU, remains, however, largely untested.

26.

It is a disproportionate interference with the Company’s fundamental rights under U.S. law (and arguably, the European Charter of Fundamental Rights), to require the Company to disclose

27.documents that U.S. authorities and courts themselves could not discover. The Company had every legitimate expectation of privilege, and compulsory discovery by a foreign authority could

interfere on an extra-territorial basis with the efficient administration of justice in the U.S. The justice system in the U.S. includes a policy of recognizing outside and in-house counsel privilege in
the public interest in order to ensure full access to legal advice. The principle of comity demands recognition that the U.S. has greater interest than the Commission in regulating the privilege of
documents written by U.S. counsel for U.S. clients, especially if they relate to U.S. law, and are located in the Unites States.

A case of interest, though old, is Transamerica Computer Co. v. IBM Corp., 573 F.2d 646 (9th Cir. 1978). The court there found that IBM was in effect compelled to produce privileged materials and

28.therefore no waiver of privilege had occurred through an inadvertent production of privileged material, due to a highly accelerated discovery schedule (in 1970, IBM was required to review 17
million pages in three months and produce responsive documents). In addition, in finding no waiver the court noted that IBM had gone to great lengths to protect privileged materials, including
implementing a second and third level of privilege review, and the court considered those facts when issuing its decision.

S ee, e.g., The Navajo Nation v. Peabody Holding Co., 255 F.R.D. 37, 48 (D.D.C. 2009); In re Grand Jury Proc. Oct. 12, 1995, 78 F.3d 251, 255 (6th Cir. 1996) (case law states that “waiver applies

29.to the rest of the communications on the same subject matter.”).

S ee, e.g., In re von Bulow, 828 F.2d 94 (2d Cir. 1987) (“[T]he subject matter waiver [] rests on the fairness considerations at work in the context of litigation.”); In re Consol. Litig. Concerning

30.Int’l Harvester’s Disposition of Wis. Steel, 666 F. Supp. 1148 (N.D. Ill. 1987) (“Where attorney-client communications are selectively disclosed to third parties other than opposing litigants, the
fairness rationale for extending a waiver to all attorney-client communications on the same subject matter does not necessarily apply.”); In re S ealed Case, 676 F.2d 793, 809 n.54 (D.C. Cir. 1982)
(“Courts apparently retain discretion not to impose full waiver as to all communications on the same subject matter where the client has merely disclosed a communication to a third party, as
opposed to making some use of it.”).

S ilverstein v. Fed. Bureau of Prisons, No. 07-cv-02471-PAB-KMT, 2009 WL 4949959, *12 (D. Colo. Dec. 14, 2009)

31.

No. 99-197, MDL No. 1285, 2002 US Dist. LEXIS 26490 (D.D.C. Jan. 23, 2002)

32.

Id. at 105.

33.

Id. at *114-15.

34.

Id. at *116.

35.

Id. at *113. See also Leonen v. Johns-Manville, 135 F.R.D. 94, 99 (D.N.J. 1990) (“[i]t is axiomatic that any voluntary disclosure by the holder of such a privilege waives the privilege. However, in the

36.instant case, since defendant objected to the discovery and only produced the [privileged] documents pursuant to a court order, defendant’s disclosure cannot be considered voluntary.”) (emphasis

in original) See also In re Subpoenas Duces Tecum, 738 F.2d 1367, 1373 (D.C. Cir. 1984) (“distinction between voluntary disclosure and disclosure by subpoena is that the latter, being involuntary,
lacks the self-interest which motivates the former. As such, there may be less reason to find waiver in circumstances of involuntary disclosure.”); In re Sealed Case, 877 F.2d 976, 980 (D.C. Cir. 1989)
(“Short of court-compelled disclosure or other equally extraordinary circumstances, we will not distinguish between various degrees of ‘voluntariness’ in waivers of the attorney-client privilege.”).

212 F.R.D. 421 (D.D.C. 2002)

37.

Id. at 423-24.

38.

Id. at 425 (internal quotation marks omitted).

39.

Informal discussions with unidentified Committee members were held to be insufficient. Id. at n. 5

40.

Id. at 423-26. See also Westinghouse, 951 F.2d at 1427 n.14 (“We consider Westinghouse’s disclosure to the DOJ to be voluntary even though it was prompted by a grand jury subpoena. Although

41.Westinghouse originally moved to quash the subpoena, it later withdrew the motion and produced the documents pursuant to the confidentiality agreement. Had Westinghouse continued to object
to the subpoena and produced the documents only after being ordered to do so, we would not consider its disclosure of those documents to be voluntary.”

In France, for instance, in November 2011 the Court de Cassation upheld a decision by the Court of Appeals of Versailles that the seizure and inspection of private emails as part of the French

42.Competition Authority’s investigation of Janssen-Cilag did not violate its employees’ right to privacy, secrecy of correspondence, etc., as the search and seizure of the information had been

sanctioned by a judge and was not disproportionate (amongst other factors, irrelevant documents could, for example, be returned to their owners). See Cour de cassation, Chambre criminelle, 30
novembre 2011, 10-81.748

The Commission published on 18 March 2013 a revised explanatory note on its inspection (“dawn raid”) powers, focusing on its powers to examine digital media (laptops, desktops, tablets, mobile

43.phones, CD-ROM, DVD, USB-key and so on). The note expressly recognizes the requirement on the Commission to protect business secrets and to process personal data but does not expressly
mention legal privilege.

Case C-550/07 P AKZO Nobel Chemicals Ltd and Akcros Chemicals Ltd v Commission [2010] ECR I-8301, para. 25.

44.

Explanatory note to an authorisation to conduct an inspection in execution of a Commission decision under Article 20(4) of Council Regulation No 1/2003, para. 14.

45.

C-37/13 P Nexans and Nexans France v Commission [2013] OJ C101/10. See Temple Lang, Legal Problems of Digital Evidence 2013 Journal of Antitrust Enforcement 1-25.

46.

Case C-550/07 P AKZO Nobel Chemicals Ltd and Akcros Chemicals Ltd v Commission [2010] ECR I-8301.

47.

DG Competition Best Practices on the conduct of proceedings concerning Articles 101 and 102 TFEU, section 2.9.

48.

See, for instance, Agreement between the Government of the United States of America and the Commission of the European Communities Regarding the Application of their Competition Laws,

49.http://www.justice.gov/atr/public/international/docs/0525.htm.

See for example Black’s law dictionary: « Independent: not dependent; not subject to control, restriction, modification or limitation from a given outside source ».

50.

… or any external authority, such as regulatory agencies, vested with the power to assess and sanction the acts or the behavior of the company.

51.

This paper does not address the general and fundamental question of whether or not independence is compatible with an employment contract. Much has been said and written on this specific matter,

52.including articles in the present ECLA paper, to which the matter is referred for further development.

To illustrate this, it is worth mentioning that, in an anonymous survey launched in 2010 by the French in house counsel association (AFJE), 93% of the respondent lawyers have stated that they were

53.independent in their job. Such percentage is all the more interesting that France is one of the few European countries where the profession of in house lawyer is not regulated and where in house
lawyers are not bound by any independence obligation: a good illustration of the meaning of “independence by design”.

"DDPSEJOHUPBWBJMBCMFEBUB JOUIFTBCPVUPGBMMMBXZFSTXFSFFNQMPZFEBTJOIPVTFDPNQBOZMBXZFST TFFNPSF#BSCJD+BLØB $KFMPßJWPUOPQSBWOPPCSB[PWBOKFQSBWOJLBVHPTQPEBSTUWVJ
 Q 5IFJSOVNCFSUPEBZJTFTUJNBUFEBUDDB TFFNPSF4MPWJOJD+FSLP 6TQPSFEOJQSJLB[PSHBOJ[JSBOKBLPSQPSBUJWOJI
pravnika, Informator 56 (2008), 5633, p. 3.). Their number decreased primarily due to the political and economic changes Croatia went through after the collapse of socialism. During the socialist
era the system was based on the concepts of „social ownership“ and workers’ „self-governance“. The consequence was an exceptionally complex network of self-governance by-laws which required
a vast numbers of company lawyers for their implementation. Transition to market economy and transformation of existing legal entities to privately owned companies, structured in accordance
with the internationally accepted principles of modern company law, led definitely to decrease in number of in-house lawyers. However, that decrease was not caused only because newly organised
companies required fewer company lawyers. In times of changes a large number of company lawyers saw their opportunity to start their own private practice, either as advocates or notaries public.
For the same reason number of members of some other legal professions (such as judges and public attorneys) decreased dramatically during 1990s.
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56.

Australian Law Dictionary (OUP, Oxford, 2010).

57.

58.Robert W Gordon, ‘The Independence of Lawyers’ (1988) 68

Boston University Law Review 1, 18; David Luban, ‘Asking the Right Questions’ (1999) 72 Temple Law Review 839, 841; Susanna M
Kim, ‘Dual Identities and Duelling Obligations: Preserving Independence in Corporate Representation’ (2000) 68 Tennessee Law Review 179, 247. See also Richard H Hall, Occupations and the
Social Structure (Prentice Hall, 1975), 90-6 (arguing that the law firm is the occupational setting where a professional is least likely to experience role conflict).

See, for example, American Bar Association, Model Rules of Professional Conduct (2009) r 2.1; Law Council of Australia, Model Rules of Professional Conduct and Practice (2002) r 13.

59.

See, for example, judicial discussions in Waterford v Commonwealth of Australia (1987) 71 ALR 673; Banksia Mortgages v Croker [2010] NSWSC 535 (Schmidt J); Akzo Nobel & Akcros Chemicals v
Europe Ltd v
Commission of the European Communities [1983] QB 878; [1982] ECR 1575; Three Rivers District Council and others v Governor and Company of the Bank of England[2005] 4 All ER 948.

60.Commission (Competition) [2007] EUECJ T- 125/03; Akzo Nobel Chemicals & Akcros Chemicals v Commission and Others (C-550/07 P, 14 September 2010); AM & S

Pam Jenoff, 'Going Native: Incentive, Identity, and the Inherent Ethical Problem of In-House Counsel' (2012) 114 West Virginia Law Review725, 726; Eleanor Myers, ‘Examining Independence and

61.Loyalty’ (1999) 72 Temple Law Review 857, 863. See also Donald C Langevoort, ‘The Epistemology of Corporate-Securities Lawyering: Beliefs, Biases and Organizational Behavior’ (1997) 63(3)
Brooklyn Law Review 629, 638–40; Geoffrey C Hazard, ‘Ethical Dilemmas of Corporate Counsel’ (1997) 46 Emory Law Journal 1011, 1019.

Christine Parker et al, ‘The Ethical Infrastructure of Legal Practice in Larger Law Firms: Values, Policy and Behaviour’ (2008) 31 University of New S outh Wales Law Journal 158, 172.

62.

Richard W Painter, 'The Moral Interdependence of Corporate Lawyers and Their Clients' (1993-1994) 67 S outhern California Law Review 507, 516.

63.

Jan Nishizawa, 'Ethical Conflicts Facing In-House Counsel: Dealing with Recent Trends and an Opportunity for Postitive Change' (2007) 20(3) Geogetown Journal of Legal Ethics 849, 850.

64.

Ibid 851.

65.

Geoffrey C Hazard, ‘Ethical Dilemmas of Corporate Counsel’ (1997) 46 Emory Law Journal 1011, 1018.

66.

Richard W Painter, 'The Moral Interdependence of Corporate Lawyers and Their Clients' (1993-1994) 67 S outhern California Law Review 507, 524.

67.

Suzanne Le Mire and Christine Parker, 'Keeping it In-House: Ethics in the Relationship between Large Law Firm Lawyers and their Corporate Clients through the Eyes of In-House Counsel' (2009)

68.11(2) Legal Ethics 201, 226-7.

Arnoud WA Boot and Jonathan R Macey, ‘Monitoring Corporate Performance: The Role of Objectivity, Proximity, and Adaptability in Corporate Governance’ (2003) 89 Cornell Law Review 356,
University of Miami Law Review 179, 204.

69.376–7. See also Robert E Rosen, ‘Problem-Setting and Serving the Organizational Client: Legal Diagnosis and Professional Independence’ (2001) 56

Z Jill Barclift, ‘Preventive Law: A Strategy for Internal Corporate Lawyers to Advise Managers of their Ethical Obligations’ (2008) 33 Journal of the Legal Profession 31, 31. See also Susanna M
Tennessee Law Review 179, 201.

70.Kim, 'Dual Identities and Duelling Obligations: Preserving Independence in Corporate Representation' (2000) 68

Deborah A DeMott, ‘The Discrete Roles of General Counsel’ (2005) 74 Fordham Law Review 955, 955.

71.

Sarbanes-Oxley Act of 2002, § 307. This initiative is part of a cluster of reforms by Congress, the SEC and the professional bodies in the US: see Sarah Helene Duggin, ‘The Pivotal Role of the General
Enron and Other Corporate Fiascos: The Corporate Scandal Reader
(Thomson Reuters, 2nd ed 2009) 1038–54.

72.Counsel in Promoting Corporate Integrity and Professional Responsibility’ in NB Rapoport, JD Van Niel and BG Dharan (eds),

Suzanne Le Mire, 'Testing Times: The Independence of In-House Counsel' (2011) 14(1) Legal Ethics 21.

73.

Edward L Rubin, 'Independence as a Governance Mechanism' in S B Burbank and B Freidman (eds), Judicial Independence at the Crossroads: An Interdisciplinary Approach (Sage Publications, 2002)

74.56, 69.

Stephen B Burbank and Barry Friedman, 'Reconsidering Judicial Independence' in S B Burbank and B Freidman (eds), Judicial Independence at the Crossroads: An Interdisciplinary Approach (Sage

75.Publications, 2002) 9, 11 (arguing that ‘judicial independence is not a monolith’ (emphasis omitted)).

Charles Gardner Geyh, 'Customary Independence' in S B Burbank and B Friedman (eds), Judicial Independence at the Crossroads: An Interdisciplinary Approach (Sage Publications, 2002) 160, 169

76.(described as ‘doctrinal independence’).

Suzanne Le Mire and George Gilligan, 'Independence and Independent Company Directors' (2013) 13(2) Journal of Corporate Law Studies 443, 472.

77.

In the context of director independence, the key attribute of independent directors identified by the influential Cadbury Report was ‘independence of mind’: Sir A Cadbury, The Financial Aspects of

78.Corporate Governance, Gee and Co Ltd (1992) .

John Christman, 'Autonomy in Moral and Political Philosophy' Stanford Encyclopedia of Philosophy (2003) available online at http://setis.library.usyd.edu.au/stanford/entries/autonomy-moral/

79.(accessed 01/08/2012).

Yves Gendron, Roy Suddaby and Helen Lam, 'An Examination of the Ethical Commitment of Professional Accountants to Auditor Independence' (2006) 64 Journal of Business Ethics 169, 172

80.(arguing that professional ethics is grounded in the character of the individual’).

Gino Dal Pont, Lawyers’ Professional Responsibility in Australia and New Zealand (LBC, 4th ed, 2010) 23-7; see also, for example, the description of the admission process contained in the Law

81.Society of South Australia, ‘Admission Guide’, available at http://www.lawsocietysa.asn.au/pdf/admissionguide.pdf (accessed 16/10/12).

Brigid Kennedy-Pfister, 'Continuity and Contradiction in the Theory and Discourse of Dependence' (2001) 28 Fordham University Law Journal 667, 673.

82.

Ibid.

83.

Richard H Hall, Occupations and the S ocial Structure (Prentice Hall, 1975) 71.

84.

Richard H Hall, 'Professionalism and Bureaucratization' (1968) 33(1) American Sociological Review92, 93.

85.

Richard H Hall, Occupations and the S ocial Structure (Prentice Hall, 1975) 104.

86.

Margaret Abernethy and Johannes Stoelwinder, 'Influence of Professional Control on the Design of Management Control Systems in Complex Organizations' (1995) 20(1) Accounting,

87.Organizations, and Society 1, 2 (citations omitted).

W G Runciman (ed) Weber: S elections in Translation (Cambridge University Press, 1978) 43.

88.

See, for example, judicial independence, director independence.

89.

See, for example, William Henderson and Marc Galanter, 'The Elastic Tournament: A Second Transformation of the Big Law Firm' (2007) 60 Stanford Law Review(arguing that lawyers compete for

90.clients within and outside law firms in an ‘elastic tournament’ for partnership promotion); Robert W Gordon, 'A New Role for Lawyers?: The Corporate Counsellor After Enron' (2002) 35
Connecticut Law Review1185 (examining the close ties between Enron and its lawyers).

The position of company lawyer [ juriste] will continue to be classified merely as a job for as long as it is identified solely by a contract of employment, of which it forms an absolute substantive

91.element, and which reveals that it can be amended only with the agreement of both parties. A profession is understood primarily by identifying an activity both in terms of access to it – which is
linked in particular to initial training – and of requirements governing behaviour.

PY Verkindt « Santé au travail versus pouvoir de direction : un retour de la thèse institutionnelle de l’entreprise ? » Droit Social 2008 p 519. Professor P. Durand first established the doctrinal basis for

92.the institutional thesis.

Hence the rule of “the employer as sole judge”, unless there is an abuse of power, established by numerous rulings of the Court of Cassation sitting in full session. Poliet et Chausson, 1945 Cass. Soc.

93.Brinon 1966, subsequently abandoned due to the difficulties encountered in defining the notion of the company’s best interests … which is now taking on a certain legal consistency.

NB Nicole Catala’s analysis of this question in her work « L’entreprise » in the Camerlynck collection on employment law – see also « L’entreprise entre le patrimoine et la personne » by Jean

94.Derrupe and « Que sait-on de plus sur l’entreprise ? » by G. Lyon Caen, both articles being taken from collections dedicated to President Michel Despax (Presse de l’Université des sciences sociales
de Toulouse 2002).

Michel Despax, Bibliothèque de droit privé 1957 n° 393

95.

Jean Paillusseau « Le droit est aussi une science d’organisation » Revue trimestrielle de droit commercial et de droit économique 1989 p 1 to 57, p 4 et seq.. Also « Entreprise, société, actionnaires,

96.salariés : quels rapports » D. 1999 1 er cahier A15 and « Les droits des activités économiques à l’aune du XXI° siècle » D. 2003 Cahier droit des affaires 258 and 32. In Jean Paillusseau’s opinion,
“classification – compartmentalisation – leads to a fragmentation of law and produces centrifugal effects, notably when certain authors advocate the autonomy of their discipline too strongly, in
order to replace the particular aim of the rules that it encompasses”.

J. Barthelemy « Collectivité de personnel et notion d’entreprise » D. 2000 n°18.

97.

J. Barthelemy « Indépendance ? Indépendance ! » Revue de l’ACE 2005 n° 93 p 60.

98.

J. Barthelemy « Contrat de travail et activité libérale » Gazette du Palais 1990 I, doct. p. 298.

99.

On economic law and order as opposed to conventional law and order NB Florence Canut « L’ordre public en droit du travail » Institut André RUC library – University of Paris I LGDJ 2007.

100.

J. Barthelemy « Le collaborateur libéral » SJS n°7-8 Feb. 2006 and « Contrat de travail et activité libérale » SJ ed. 6 June 1990.

101.

Cas. Ass. Plén. 25/02/2000 “an employee who does not exceed the limits of the mission that his principal has set him does not incur liability vis-à-vis third parties”. This immunity from civil
ère
Civ. 9 November 2004 n°01-17.168 Bull. Civ. E, n°262).
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