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WHAT WAS HAPPENING DURING JANUARY AND FEBRUARY, 2016 

1. Annual General Meeting of the Association of Corporate Lawyers 

2. Transatlantic Trade and Investment Partnership (TTIP) 

3. Attitude of European Corporate Lawyer Association (ECLA) on Proposed  
Transatlantic Trade and Investment Partnership (TTIP) 

4. Implementation of Inside Recovery Instrument for Credit Institutions into 

Croatian Legislation: Bail In  

5. On-Line Proposal for Initiation of Mediation Procedure at Mediation Centre 

at Croatian Chamber of Economy (HGK) 

6. Judgement of European Court of Human Rights in Case Barbulescu Vs. 
Romania  

7. Application of Croatian Qualification Frame – Continued  
 
1. Annual General Meeting of Association of Corporate Lawyers 

The Annual General Meeting of the Association of Corporate Lawyers will be held in Končar 

Business Skyscraper, Room 407, Fallerovo šetalište 22, at 13:00 p.m. on 29th February, 

2016.  

 

2. Transatlantic Trade and Investment Partnership (TTIP) 

 
The Transatlantic Trade and Investment 
Partnership (TTIP): proposal for establishment 
of an international court for settlement of 
investment disputes  
Since the idea of the arbitral court for 
investment disputes arising out of TTIP has 
provoked great controversies in public, even 
mass demonstrations against entering into 
TTIP, the European Commission has made a 
proposal to establish a new international court 
for settlement of investment disputes for the 
needs of protection of rights and interests of investors. The proposal represents an answer to 
the public criticism that expensive arbitral tribunals are generally better disposed to investors.  
If that proposal of the European Commission implements into the final TTIP wordings, the 
newly established permanent international court will be competent for issues regarding 
investment disputes arising from relationships among the USA, EU and its Member States 
alongside already competent arbitral tribunal established on the basis of the Washington 
Convention on the Settlement of Investment Disputes among States and Other Country 
Citizens (already known to us as the Court to which MOL filed a sue against the Republic of 
Croatia), as well as possible other courts whose competence has been agreed. 
A newly established Court will be a court of the first and the second instance. The first 
instance court will have 15 judges (3 from the USA, 3 from EU and 3 from third countries). 
The second instance court will have 6 judges (2 from the USA, 2 from EU and 2 from third 
countries). Parties of the dispute will always be an investor at one side and the USA, EU or a 
particular EU Member State at the other side. 
The proposal of the chapter on investments, sector 3, Resolving of Investment Disputes and 
the Investment Court System, prescribes that parties resolve possible disputes through 
negotiations and mediation that are voluntary. In case stated forms of alternative resolving of 
disputes fail, the investor that considers that its rights are violated will initial a consultation 
procedure. A consultation initiation application shall comprise all alleged violations of rights. 



The stated is extremely important since the later litigation claim shall be based exclusively on 
violations stated in the consultation application. 
Unless consultations result in an agreement of the parties within a term of 90 day, the 
investor shall file a suit. The first instance court shall reach a decision regarding the suit 
within a term of 18 months (or later as an exception). The first instance court tries in a panel 
of 3 judges, and as an exception an individual judge can try at the request of a small or 
middle entrepreneur, the plaintiff, with the aim to achieve certain savings in procedural costs, 
i.e. in case of a dispute of a low value. TTIP provisions on the protection of investments and 
the international law applicable to parties in the case shall represent the applicable 
substantive law. Parties shall agree on the procedural rules (UNCITRAL, ICSID or else). 
After passing of the decision of the first instance court, the unsatisfied party can appeal due 
to erroneously or insufficiently determined facts, wrongful application of the substantial law or 
due to reasons foreseen by the Washington Convention on the Settlement of Investment 
Disputes between the States and other State Citizens, Article 52 (an irregular attitude of the 
court, exceeding of the court authorities, corruption, a procedural error, the decision does not 
state reasons on which it is based). 
The court of the second instance shall decide on the appeal through its council made of 3 
judges. An enforceable decision shall be executed in the sued state pursuant national legal 
rules and regulations administering execution of court decisions. 
The damage represents a loss suffered due to violations of provisions on the protection of 
the investor decreased by possible earlier paid indemnity. The court authority when it is 
reaching a decision on the indemnification of damage depends on the status of the plaintiff: if 
the plaintiff is an investor, the judged indemnification of damage can be expressed in cash or 
in a restitution of property, and in the latter case the defendant has right to pay the plaintiff 
the cash counter value of the property in question in accordance with its market price as an 
alternative. In other case, if the plaintiff is a legal person incorporated in the territory of the 
sued state and it is under the control of the investor from another contracting party or the 
investor has a majority share in it, the indemnification of damage can be judged in cash or in 
a restitution of property, but it is not prescribed that the sued state can pay the plaintiff as an 
alternative.  
The proposal comprises provisions of prohibition of litispendence, possibility of merging of 
cases proposed by the plaintiff, possibility of participation of an intervener in the proceedings 
and the provision on the right of a TTIP contracting party that is not sued in the case to 
participate in the proceedings, i.e. its right to be present at hearings and to give its opinions 
on the applicable law. 
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3. Attitude of European Corporate Lawyer Association (ECLA) on Proposed 
Transatlantic Trade and Investment Partnership (TTIP) 
 
The Transatlantic Trade and Investment Partnership (TTIP) aimed at liberalization of the 
trade exchange between the United States of America and the European Union will comprise 
provisions to make mutual approval of professional qualifications such as lawyers easier. 
The majority of European states does not allow corporate lawyers to become members of the 
bar, and some countries, the majority of them belonging to the civil law tradition, prohibit 
lawyers to become bar members as long as they are employees of a company (for example 
Italy, France, Croatia or Sweden). A lower number of European countries require corporate 
lawyers to become bar members (e.g. the United Kingdom or Ireland) or allow in-house 
lawyers to become bar members under certain conditions (e.g. Germany).  
The Council of Bars and Law Societies of Europe – CCBE has become to be a lawyer 
negotiator with the EU Commission. On 27th February, 2014, they expressed their attitude 
that corporate lawyers should be excluded from the Transatlantic Trade and Investment 
Partnership since the European Court did not accept their legal privilege. 
The American Bar Association – ABA contacted the European Company Lawyers 
Association /ECLA/ with its letter of 19th November, 2014 expressing its attitude that 
corporate lawyers should be included into negotiations on the Transatlantic Trade and 



Investment Partnership (TTIP), since the opposite attitude would be a serious obstacle to the 
free movement of legal experts. ECLA informed the American Bar Association (ABA) on its 
support of their attitude in its letter of 12th October, 2015. 
Therefore, at its Annual General Meeting hold on 20th November, 2015, ECLA adopted the 
following official attitude: 

 ECLA supports including of all legal services into the Transatlantic Trade and Investment 
Partnership (TTIP) to decrease any unnecessary barriers and to assure that lawyers, both 
those who have private practices and those employed by companies, can render services to 
their cross border clients whether they are placed in the United Stated of America or in the 
European Union. 

 ECLA supports including of all legal services into the Transatlantic Trade and Investment 
Partnership (TTIP) and the free movement of lawyers between the United States of America 
and the European Union regardless whether the local jurisdiction in which in-house lawyers 
work requires from such a lawyer to be a member of the national or local bar association or 
an association of lawyers or not or whether such a lawyer has authorities to work as a lawyer 
in a company directly under the law without the possibility or requirement to become a bar 
member. 

 ECLA supports amendments of the scope of services and directives for establishment to 
apply them not only to lawyers who are members of national or local bar associations or 
associations of lawyers, but also to lawyers that legally work as in-house lawyers within any 
of jurisdictions of the European union to motivate completely the free movement of European 
corporate lawyers not only within the European Union, but also between the European Union 
and the United States of America. 

 ECLA agrees with the adoption of a standard within the Transatlantic Trade and Investment 
Partnership (TTIP) to approve the possibility of any corporate lawyer who tries to have any 
benefit of that partnership in such a manner that  (i) a national or local bar association issues 
him/her a certificate on financial stability in those cases when the jurisdiction of that 
corporate lawyer allows him/her to be a member of the bar association, or (ii) a proof that 
he/she can work legally in the role of a lawyer pursuant laws of the jurisdiction of the 
European Union in a combination of an employer’s certificate in which it is proved that the 
lawyer is employed at the position of an in-house lawyer, when the corporate lawyer is not 
required or is not allowed to be a member of a the bar association as long as he/she works 
as an in-house lawyer. 
We especially emphasise with the informing purposes that the Bar Association of the 
Republic of Croatia, as a member of the Council of Bars and Law Societies of Europe 
(CCBE) has given the following opinion regarding the Transatlantic Trade and Investment 
Partnership (TTIP) that “… representation of parties before courts can be practised only by 
the members of the Bar Council of Croatia (Croatian title 'odvjetnici'). Citizenship requirement 
for membership in the Bar Council. In proceedings involving international elements, parties 
may be represented before arbitration courts - ad hoc courts only by lawyers who are 
members of the bar associations of other countries. Full admission to the Bar, required for 
legal representation services, is subject to a nationality condition (Croatian citizenship or 
citizenship of an EU Member State).” 
 

More information on rendering services and investments regarding the Transatlantic Trade 

and Investment Partnership (TTIP) can be found at the address: 

http://trade.ec.europa.eu/doclib/docs/2015/july/tradoc_153670.pdf 

 

Reported from ECLA 

 
4. Implementation of Inside Recovery Instrument for Credit Institutions into Croatian 
Legislation: Bail In  
 
The Law on Recovery of Credit Institutions and Investment Companies (Official Gazette of 
the Republic of Croatia NN 19/15; further on: “the Law”) of 20th February, 2015 implemented 
the Directive 2014/59/EU of the European Parliament and Council of 15th May, 2014 on 

http://trade.ec.europa.eu/doclib/docs/2015/july/tradoc_153670.pdf


establishment of a frame for recovery and rehabilitation of credit institutions and investment 
companies into the Croatian jurisdiction.  
The law implemented a new instrument for the inner recovery of credit institutions and 
investment companies, so-called bail in into the Croatian jurisdiction. The instrument was 
used for the first time in the European Union in the case of the crisis of Cyprian banks in 
such a manner that the amount of receivables of the bank creditors was decreased with the 
aim to equalise balance sheets of banks. 
In its essence, bail in represents an instrument used to recover a credit institution or an 
investment company that faces bad times in such a way to put the burden of the recovery to 
shareholders of creditors of the institution. The value of receivables of the stated categories 
of persons from the institution is decreased or it becomes a subject of negotiations. The 
decision on the appliance of that inner recovery instrument is reached by the State Agency 
for Insurance of Saving Deposits and Recovery of Banks (DAB). 
Regarding obligations governed by the right of a third country, the credit institution, i.e. the 
investment company shall take care that the Contract comprises a provision that the 
obligation that arises out of that contractual relationship can be a subject of a decrease of the 
value or conversion and that the creditor or the other contracting party agrees with a 
decrease of the capital and unsettled amount, conversion or annulling of that obligation in 
case of application of the inner recovery instrument.  
Since provisions on the inner recovery instrument apply to products of credit institutions 
purposed for financing of trade, including documentary letter of credits, bank guarantees, 
acceptance and guarantees for bills of exchange, etc. The attitude of the International 
Chamber of Commerce Croatia that it would banish EU banks from participation in financing 
of the foreign trade, since the foreign trade stakeholders would tend to insure collection of 
their products, i.e. good performance and they would engage the bank that is not subject to 
the EU regulation. International Chamber of Commerce (ICC) Croatia also emphasises that 
small and middle entrepreneurs would lose their competitive strength in the global market 
due to impossibility to be supported by EU banks. On the basis of all the sated, the attitude of 
numerous bodies in the European Union, as well as national bodies of EU Member States, is 
that instruments of financing of trade should be excluded from the application of bail in. 
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5. On-line Proposal for Initiation of Mediation Procedure at Mediation Centre at 

Croatian Chamber of Economy (HGK) 

The Croatian Chamber of Economy recognised the importance of mediation among the first 
and established the first Mediation Centre in the Republic of Croatian as early as in 2002. 
The Mediation Centre is an institution at the Croatian Chamber of Economy that renders 
services bound to mediation procedures in which one or more mediators are independent 
and they help parties in an unbiased manner to achieve settlement in civil, trade, 
employment or other property law cases on rights they can freely use.  
Wishing to enable faster and simpler initiation of mediation proceedings, the Mediation 
Centre at the Croatian Chamber of Economy has improved its services enabling filing of 
proposals for initiation procedures on an electronic fill-in form. Earlier it was possible to 
submit the proposal by mail, fax, electronic mail or in person. 
The fill-in form can be found at link:  
http://www.hgk.hr/obrazac-za-podnosenje-prijedloga-za-provodenje-mirenja?category=210 
 
Pursuant the Mediation Procedure Rule Book (Official Gazette of the Republic of Croatia NN 
142/2011) no mediation agreement is necessary for initiation of a mediation procedure. 
Unless parties agree otherwise, the mediation starts when the Centre receives a written 
notice or a notice sent by e-mail that the parties have reached an agreement on performance 
of mediation at the Centre, i.e. when the Centre receives a notice in the above stated manner 
that the proposal for initiation of mediation is accepted. 

http://www.hgk.hr/obrazac-za-podnosenje-prijedloga-za-provodenje-mirenja?category=210
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6. Judgement of the European Court of Human Rights in the case Barbulescu vs. 

Romania 

On 12th January, 2016, the European Court of Human Rights reached a decision in the case 
Barbulescu versus Romania that has caused many controversies in the general public bound 
to the authorisation of the employer to control Internet communication of its employees. The 
plaintiff, a Romanian citizen was employed as a sales engineer. He opened the Yahoo 
Messenger application at the employer’s request to communicate with clients. In 2007 he 
received the employer’s notice that his communication was supervised from 5th to 13th July, 
2007 and the supervision showed that he used the Yahoo Messenger application for private 
purposes. After the plaintiff submitted a written statement saying that he used Yahoo 
Messenger for professional purposes only, 45 pages of records of private correspondence 
with his brother and his fiancée were submitted to him. Since internal regulations explicitly 
forbidden using of employer’s resources for private purposes, the plaintiff was fired. He sued 
the employer for an illegitimate termination of the employment contract. The plaintiff bases 
his statement on illegitimacy of termination on the Romanian Constitution and Penal Code 
that protected the privacy of communication. The court of the first instance rejected the suit 
stating that the plaintiff had been informed about prohibition of the usage of the employer’s 
resources in private purposes and that the employer had had no other option, but to check 
up the contents of the plaintiff’s communication by Yahoo Messenger, after the Plaintiff had 
denied violation of internal regulations. Further on, the court of the first instance did not 
accept the plaintiff’s notice of motion to summon witnesses to evidence the circumstance that 
the plaintiff’s employer had not suffered any harm caused by the plaintiff’s usage of Yahoo 
Messenger for private purposes. The court of the second instance confirmed the judgement 
passed by the court of the first instance. 
 
After exhausting of the domestic legal path, the plaintiff sued Romania at the European Court 
of Human Rights (the Court) due to violation of the European Convention for Protection of 
Human Rights and Fundamental Freedoms, Articles 6 and 8, (the Convention, the right to fair 
judgement and the right to respecting of the privacy of communication). In its judgement, the 
Court rejected the suit in the part in which the plaintiff stated that the right to fair judgement 
was violated due to the reason of an obvious invalidity of claim (the Convention, Art 35, Para 
3). Regarding the alleged violation of the Convention, Art 8, the Court emphasised that the 
employer had acted within the frames of its disciplinary authorisations when it had 
supervised the communication supposing reasonably that it had been business 
correspondence. Regarding the Plaintiff’s statement that the employer had suffered no harm, 
the Court emphasised that it was not unreasonable if the employer had wished to check up 
whether employees had been performing their professional activities during their regular 
working hours. The Court also emphasised that when the employer had checked up the 
Internet communication it had respected the principle of proportionality checking only Yahoo 
Messenger without any other contents of the Plaintiff’s computer. Finally, nor the Employer, 
neither domestic courts had based their decisions on the content of the Plaintiff’s private 



communication, but exclusively on the fact that he had violated the employer’s rules with his 
behaviour. On the basis of all the stated above, the Court rejected the suit. 
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7. Application of the Croatian Qualification Frame – continued 
Taking into consideration the significance of this topic, we decided to dedicate an article to 
activities bound to the Croatian Qualification Frame – the instrument for arrangement of the 
qualification system in the Republic of Croatia in this issue of the newsletter as well. 
 
On 15th December, 2015, the Ministry of Science, Education and Sport published the 
repeated public invitation to members of the Sector Council XIX Law, Political Sciences, 
Sociology, Public Administration and Public Works for one sector expert representing the 
employer, one sector expert representing the professional association and one sector expert 
representing the trade union of the economic sector. The public invitation was opened by 7th 
January, 2016. 
 
The Committee for Selection of Sector Council Members shall decide on selection of Sector 
Council members after it considers all the candidates and after an interview with each of 
them. Potential Sector Council members are expected to be ready to learn and to participate 
in workshops and meetings. 
 
Sector Councils are expert and consulting bodies consisting of representatives from the 
education sector and from the economy. Sector councils validate proposals for standards of 
professions, standards of qualifications and assemblies of learning results proposed to enter 
into the Register of the Croatian Qualification Frame and to analyse existing and necessary 
competencies within sectors and subsectors within the area of their competency. Besides 
validation tasks, Sector Councils are in charge of giving of recommendations for 
development of sectors, amendments of standards of qualifications based on obvious 
changes in the standard of professions and recommendations for amendments in the 
National Classification of Professions. Their role is critical in confirming of national standards 
on which future educational curriculums will be based improving relevance, quality and 
transparency of the complete educational system. 
In addition, a study trip was organised from 30th November to 4th December, 2015, within the 
frames of the project IURISPRUDENTIA – Improvement of the Quality of Education at Law 
Faculties of the Universities of Osijek, Rijeka and Split.  
 
Within the frames of the study trip, four faculties in Germany (Department of Law University 
of Mannheim, Germany, Hochschule für öffentliche Verwaltung Kehl, Germany, 
Rechtswissenschaftlichen Fakultät, Albert-Ludwigs-Universität Freiburg) and France (Faculté 
de Droit de Sciences Politiques et de Gestion, Université de Strasbourg) were visited.  
 
The activities of the coordination of implementation and development of the Croatian 
Qualification Frame were performed by the Ministry of Science, Education and Sport, 
Ministry of Work and Pension System and Ministry of Regional Development and EU Funds. 
The Ministry of Work and Pension System performed significant activities resulted in a 
methodology for compilation of the standard of professions that starts from a Questionnaire 
on the Standard of Professions, the main instrument for research of competencies employers 
required their future employees to have at working places and in the profession they 
belonged to. The standard of professions means a list of all the activities an individual 
performs within the frames of a profession and a list of competencies necessary for their 
successful performance.  
 
Data that are available at the Croatian Qualification Frame portal (in a testing version at the 
moment) of the Ministry of Work and Pension Fund are also crucial for compilation of the 
standard of professions. The portal comprises relevant data on the Croatian labour market 

http://www.kvalifikacije.hr/sektorska-vijeca


collected from various sources, it offers a view of trends in employability in 25 sectors of the 
Croatian Qualification Frame on the basis of the age, sex and region showing the demand for 
sector professions and renders a review of educational curriculums.  
 
The Croatian Employment Agency (HZZ) is a holder of the project “Future Development of 
Standard of Professions” financially supported by the European Union. The project has been 
lasting for 14 months (from March, 2015 to May, 2016). The general aim of the project is 
development of the standard of professions through implementation and application of the 
Questionnaire on the Standard of Professions for each of 50 professions selected by the 
ministry competent for activities of working and employment performed at the total of 2000 
employers. The aim is collecting of data on competencies necessary for performance of 
individual professions directly from employers for the needs of the proposer of new standards 
with the aim of giving a support to the complete process of development of the Croatian 
Qualification Frame (HKO). 
 
Within the frame of the development of the Croatian Qualification Frame (HKO), cooperation 
of KONČAR with the Centre for Metal Competencies is also significant. The Centre for Metal 
Competencies (CeMeKo) has been established to intervene in all the areas bound to the 
lifelong education and skilling, recognition of previous education, vocational education and 
education of adults in the sector. The Centre for Metal Competencies cooperates with the 
Sector Council for Shipbuilding, Mechanical Engineering and Metallurgy established at the 
Ministry of Science, Education and Sport to create the standard of professions within the 
frames of activities of the Croatian Qualification Frame (HKO). Within the frames of activities 
of the Croatian Qualification Frame (HKO), CeMeKo has asked KONČAR – ELECTRICAL 
INDUSTRY Inc. to cooperate in assessment of the existing list of professions in the Sector of 
Shipbuilding, Mechanical Engineering and Metallurgy in the National Classification of 
Professions of 1998 (NKZ98), since the list of professions of the National Classification of 
Professions of 2010 (NKZ10) has not been adopted yet.   
It is expected that activities of all established Sector Council are going to be intensified and 
that the Sector Council XIX Law, Political Science, Sociology, State Administration and 
Public Works will be finally established. 
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We are inviting you to be active! 
Send us letters, proposals, contributions to yours and outs  

Newsletter – and web site! 
 

In Zagreb, February, 2016 

Association of Corporate Lawyers 

www.udruga-korporativnih-pravnika.hr 

http://www.udruga-korporativnih-pravnika.hr/

